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INTRODUCTION

Dr. Berkowitz:

Good day everyone. This is Ken Berkowitz. I am the Chief of the Ethics Consultation Service at the National Center for Ethics in Health Care and a physician at the VA NY Harbor Healthcare System. I am very pleased to welcome you all to today's National Ethics Teleconference. By sponsoring this series of calls, the Center provides an opportunity for regular education and open discussion of ethical concerns relevant to VHA. Each call features an educational presentation on an interesting ethics topic followed by an open, moderated discussion of that topic. After the discussion, we reserve the last few minutes of each call for our 'from the field section'. This will be your opportunity to speak up and let us know what is on your mind regarding ethics related topics other than the focus of today's call. 

ANNOUNCEMENTS

CME credits are available for listeners of this call. To receive CME credit for this course, you must attend 100% of the call, and complete the registration and evaluation process on the LMS website: https://www.lms.va.gov/plateau/user/login.jsp, 
To get a CME credit hour for participating in the conference call you must complete the registration and evaluation process by July 1, 2008.

If you have any questions about this process or about the LMS website, please contact the Project Manager, John Whatley, PhD, at (205) 731-1812 x312 or by e-mail at John.Whatley@va.gov.

PRESENTATION

Dr. Berkowitz:

In today’s call we will: 

· identify ethical concerns that arise when patients prefer to be discharged to a living environment that the team believes is unsafe;

· discuss the key values and responsibilities that patients, health care professionals, and third parties have in the discharge process; 

· review steps that can guide clinicians when they believe that a patient may be making an unsafe discharge choice. 

Joining me from the Ethics Center are Barbara Chanko and Susan Owen. 

Ms. Chanko, could you begin by providing a background for today’s discussion?

Ms. Chanko:

Sure, Ken.  VHA is committed to ensuring that each patient is treated in the most appropriate care setting for his or her condition and discharged to an environment that is safe.  VHA is also committed to shared decision-making with patients.  However, what is justified in theory may sometimes be quite difficult to implement, and the Ethics Consultation Service hears frequently of conflicts between patients, families and providers about discharge decisions.   

There are several VHA subject matter experts and stakeholders within VHA who are involved with issues related to discharge planning, including care coordination, home care, social work, geriatrics and extended care, mental health, and occupational therapy.  Currently there is no national policy governing discharge planning.

The focus of today’s call will be ethical issues related to discharge conflicts.  We will limit today’s discussion to patients who are medically ready to be discharged from inpatient care -- either acute or long-term care – who are unwilling to accept referral to a setting that the team feels is appropriate to their medical needs and who want to be discharged to a place that the team feels is unsafe.

Dr. Berkowitz:

For purposes of today’s call, how will we define and determine what counts as an “unsafe” environment?   

Ms. Chanko:

An “unsafe” environment is one that the team considers to lack the necessary medical and/or social supports to meet the medical needs of a unique patient. For example, a setting that will aggravate a particular patient’s medical condition:  e.g., unclean, unkempt home when the patient is at risk for infection, or the presence of threats from others in the environment when some form of neglect or abuse may be evident.  In order to determine whether the patient’s living situation is “unsafe”, patient self-report, independent report, and family report are considered.    

Dr.  Berkowitz:
Several ethical values and responsibilities may be involved when patients, health care professionals and third parties disagree about discharge decisions.  

Ms. Chanko, could you elaborate?

Ms. Chanko:

The ethical values that come into play in discharge decisions include autonomy, independence, quality of life, safety, protection of patient well-being, and the professional integrity of the health care team.  

A patient who has decision making capacity has a right to have his or her decision respected where treatment choices or refusals are concerned.  In the case of discharge decisions, this means that a patient can choose a quality of life that is in keeping with his or her values.  Health care professionals, on the other hand, strive to and are obligated to promote patient well-being and to protect patients from harm whenever possible.  Conflicts occur when a capable patient prefers to live in an environment that the health care team believes is unsafe, especially where there are other settings that would be safe and would be considered acceptable by many others. When such conflicts occur, the health care team may believe that they are violating their obligation to uphold professional standards of care.  

Dr. Berkowitz: 

In order to determine how these values may interact in particular situations, we will structure today’s discussion around three cases.  Two cases were received by our Ethics Consultation Service and have been de-identified for purposes of today’s discussion; one case has been abridged from recent bioethics literature.

The first case illustrates the concept of patient autonomy. The National Ethics Committee Report from September 2002 entitled “Ten Myths About Decision-Making Capacity” speaks to the ethical and a legal obligation of clinicians to ensure that patients are informed about and allowed to participate in choices regarding their own health care. Ms. Chanko, could you describe the specifics of this case? 

Ms. Chanko:

In this case, an ethics consultation was requested by the patient’s attending through the patient’s Social Worker. The following ethics question was raised:  Given that the patient has decision making capacity (as determined by the psychiatric liaison and others), and wants to be discharged to live independently in his own apartment, but the treatment team does not feel he will be safe medically, what decisions or actions are ethically justifiable?

Fifteen people were present at a formal meeting for this consultation, including the patient, the ethics committee and the health care team.  Concern was raised by the head nurse and physician that the patient was unable to care for himself appropriately and should not be discharged to his home. 

The following facts were discussed. The patient has had two psych evaluations and was assessed to have decision making capacity on both occasions.  The patient had significant impairment to his mobility yet had a longstanding commitment to live independently. In fact, while he was hospitalized for several months, he continued paying rent on his unoccupied apartment. The apartment, located on VA grounds, is managed by a local health care organization for the residents of these apartments who all have some type of mental illness. It is set up similar to an assisted living arrangement and has a refrigerator and microwave but no stove.  After reviewing his needs, the facility’s management was willing to take him as a resident and provide additional resources to meet his needs. 

Dr. Berkowitz:
What were the ethical issues raised in this ethics consultation?  
Ms. Chanko:

The committee reminded the team that safety was not the only important value in the case – autonomy was also. The health care team initially appeared to be set against discharging the patient to the apartment where he wanted to live because of safety concerns.  This position by the staff cut off attempts to accommodate the patient.  

The committee emphasized to the team that absent strong justification to take away the patient’s liberty rights, the patient had a right to make this choice.  They were then able to recommend that the patient’s decision to be discharged to his apartment be honored, and the team agreed to go the next step and arrange for all necessary resources to facilitate his success in this endeavor.  

Dr. Berkowitz:

Can you summarize the ethics topics discussed during this case?

Ms. Chanko:

First, a patient with capacity has a right to choose a particular quality of life that is consistent with his values.  As with other treatment choices that are accepted or refused, the quality of life chosen by the patient may or may not be one that members of the ethics committee and health care team would choose for themselves or may not be the safest choice.  In this case, the patient suffers from significant impairments to mobility, but it is more important to him to live independently than it is to take what others might view as an easier or less risky route with more assistance.  The health care team is obligated to work with the patient toward his goals and not to impose their own values about quality of life or threshold of safety on the patient.   

Second, in cases where discharge conflicts arise, it is important for both patient and health care team to try to communicate, negotiate, and try to reach a decision that respects the patient’s right to choose a particular living environment and the health care team’s obligation to prevent harm and promote patient well-being.  In this case, the patient illustrated his commitment to live independently by participating in his care as best he could, and by paying rent on his unoccupied apartment for several months before he was able to be transferred.  The health care team illustrated their commitment to promote the patient’s well-being and to prevent harm by arranging for resources to encourage his success.  

Dr. Berkowitz:

The patient was assessed to have capacity to participate in shared decision-making and therefore chose the environment that he wished to live in and the quality of life he wished to pursue.  

The second case is more complicated and illustrates what may happen when issues of capacity are disputed or unclear.  

Dr. Owen, could you describe the specifics of this second case? 
Dr. Owen:

An 84 year old male was found to lack capacity to make a decision about his discharge environment because he was not able to comprehend the seriousness of his medical condition and his lack of ability to live independently. His next-of-kin, a niece, had twice placed him in community nursing homes but the patient left on both occasions.  Due to lack of space in appropriate long-term care settings, the patient was transferred to a facility which is many miles from his home.  The patient wished to return home and live independently with no home-care assistance rather than live in a facility so far from home.  Whether or not the patient’s preferences are honored turned on how the issue of capacity was finally resolved.

Dr. Berkowitz:

In order to resolve this case, several issues related to capacity should be considered.  Dr. Owen, to begin, what do we mean by a capacity assessment?

Dr. Owen:
A capacity assessment is a clinical determination made by the clinician who is in charge of the patient’s care. Sometimes consultation from a mental health practitioner is needed or prudent, especially if the lack of capacity is due to mental illness. It is important to note that decision-making capacity is not an “all or nothing” phenomenon.” Ethical practice requires that clinical capacity be understood as decision specific. Although mental or physical impairment may cause someone to lose all decision-making capacity, some people have the capacity to make one choice but not another. Furthermore, if the practitioner determines that a patient who currently lacks decision-making capacity is likely to regain it, the practitioner must wait until the decision-making capacity returns before undertaking the consent process, except when there is a significant risk that delaying the recommended treatment or procedure would adversely affect the patient’s condition, increasing the likelihood of significant morbidity or death. 

When making an assessment about decisional capacity within the context of discharge planning, the clinician should assess the patient’s ability to assess the risks that his or her living situation poses to the patient’s medical condition.  

As noted in the NEC report, determining decision-making capacity involves assessing the process the patient uses to make a decision, not whether the final decision is correct or wise. Sound decision-making requires the following four elements:

1.
Capacity to communicate choices

2.
Capacity to understand relevant information

3.
Capacity to appreciate the situation and its consequences

4. 
Capacity to manipulate information rationally.

Dr.  Berkowitz:
Assessing decision-making capacity is not always value-neutral and may sometimes be influenced by subjective judgments.  On the one hand, it is always a cause for concern when a patient makes a decision that the health care team believes is “bad” or “irrational” or ultimately may be harmful.  However, such a decision should not automatically be construed to indicate a lack of decision-making capacity.  Dr. Owen, in assessing capacity, what factors should the practitioner or team consider to avoid imposing their own values on the patient?  

Dr. Owen:

The practitioner should consider whether the patient’s expressed preferences reflect consistent, deeply held, values and practices. In this case, the patient was a loner and this was consistent with his refusal of home-based care delivery.  As pointed out by Brock and Wartman in a 1990 article in the New England Journal of Medicine, “When Competent Patients Make Irrational Choices, it is difficult in both theory and practice to distinguish irrational preferences from those that simply express different attitudes, values and beliefs.  But the effort must nonetheless be made in order to safeguard the patient and his autonomy. In a 1996 article in Annals of Internal Medicine entitled “Physician Recommendations and Patient Autonomy:  Finding a Balance between Physician Power and Patience Choice,” Quill and Brody write:  “physicians must become expert not only in the science of clinical medicine but also at learning about patients as unique human beings with life histories and values that must be used to guide treatment” (Quill et al., 1996).

Dr. Berkowitz:
In this case, the patient challenged the outcome of the capacity assessment performed on him.  Within VA, what processes are available to a patient who disagrees with the clinician’s assessment? 

Dr. Owen:

If the primary provider determines that the patient lacks decision-making capacity and the patient or surrogate wishes to challenge this assessment, the patient or surrogate may be advised to contact the patient advocate or request an ethics consultation with the local ethics consultation team. If the ethics consultation team cannot resolve the conflict, the matter can be referred to the Chief of Service or Chief of Staff.  It’s important to remember that “competency” is a legal determination wherein a court has ruled that the person is unable to make valid decisions and has appointed a guardian to make decisions for the person, while “capacity” is a clinical determination that is assessed by clinicians as an everyday part of clinical care. If a competency rather than a capacity judgment is stake, Regional Counsel should be consulted. 

Dr. Berkowitz:

What if members of the health care team disagree regarding a capacity assessment, who has the final authority to make this decision? 

Dr. Owen: 

In cases of conflicting opinions among the health care team, ethical practice requires that the attending physician make the final determination concerning whether the patient has or lacks decision-making capacity for making a specific health care decision, as the attending physician is responsible for the care of the patient.  A member of the health care team should speak to the attending physician first but may request a local ethics consultation if they are in disagreement with the attending physician’s determination.  If no resolution can be reached the Chief of Service or Chief of Staff may be consulted.  

Dr. Berkowitz:
We can see that a lot is at stake for the patient regarding capacity assessments.  If the patient is determined to have capacity, his or her choices regarding living environment generally should be respected; if the patient is determined to lack capacity, others, the surrogate in collaboration with the health care team, have the responsibility to promote the patient’s well-being, even if this might mean discharge to an environment or level of care that the patient does not want.  

On review, this case caused the ethics consultation team to recognize capacity assessments in discharge decisions as an important issue that might have some quality gaps. The Ethics Consultation Service referred the issue to the Preventive Ethics team in order to consider the processes currently in place for making such decisions. 

In the third case, we will focus on how the team and the patient can negotiate a plan that will meet the patient’s goals while preserving the team’s obligation to promote the patient’s well-being in an environment that they consider to be unsafe.

Ms. Chanko, could you describe the specifics of this third case that we adapted from a 1997 article in Advanced Nurse Practitioner entitled “Ethical Dilemmas:  When a Frail Elderly Patient Wants to Live Alone?”

Ms. Chanko:
The patient is an 84-year-old widow who was admitted to a mental health unit for major depression and mild dementia.  She had been hospitalized in the acute-care setting four times in the past 5 months for hyponatremia, a fractured hip and pneumonia.  The patient has been receiving home health services but is minimally cooperative with the home health nurses.  She lives alone in a one-room apartment she has inhabited since the death of her husband 20 years ago. Neighbors noted that she has progressively become more withdrawn and depressed.  At times she is confused.  As a result of their concern and action, she is at the mental health unit for evaluation.  She responded quickly to a course of antidepressant medications and, from a psychiatric standpoint, was ready for discharge in 7 days.  Physically, she had deteriorated to the point where she could not walk 5 feet, even with a walker.  She refused to cooperate during a physical exam.  The patient’s sole relative is a niece who lives a few hours a way and wants her placed in a skilled nursing facility near her.  The patient says she does not want to move and refuses all assistance except for transportation to her apartment.  She insists that she wants to go home and says she prefers to die at home rather than be institutionalized. She emphatically denies any suicidal ideation.  The psychiatrist and the rest of the health care team agree that the patient is has capacity to make discharge decisions.  What actions should be taken? 

Dr. Berkowitz:
For purposes of today’s discussion, the way to approach this third case is to consider what middle ground might be reached by forging a partnership between the stakeholders in this case, the patient, her niece, and the health care team.  Focusing on the goals of all the parties involved is a way of beginning to negotiate a plan that respects the patient’s refusal to go into a nursing and the health care team’s fear that she will not be able to survive at home for long in her present circumstances.  Ms. Chanko, could you describe what such a process of goal-setting might look like?  

Ms. Chanko:

In the process of mutual goal-setting for discharge planning in general, the health care team should consider the following questions:

· Do I understand why my patient made this decision?

· What are the patient’s goals?
· Can I help my patient identify a different course of action that will enable him/her to honor the same goals/values?

· What are my goals in this situation?

· Are there intermediate goals I could focus on?

· Are there medically acceptable alternatives (even if they’re less desirable) that my patient might accept?  In other words, are there ways I can meet my patient’s goals and provide good clinical care?

As part of this process, the health care team should express to the patient their concern about her welfare:  e.g., “I’m worried that if you/we don’t take the following steps, you’re going to be hurt/not get well/have other problems.  What could I co that would that make a difference for your decision?”

If a conflict around discharge is presented to an ethics consultant, these are excellent questions for the consultant to ask the care team.
In this particular case, patient’s goal was to return home.  Taking this goal into account, the health care team discovered that there were in fact immediate goals and medically acceptable alternatives that the health care team could focus on, even if the team believes these alternatives to be less desirable.  Various safety nets could be set up, for example, including meals on wheels, a personal response system that links a person to 24-hour assistance, and the assistance of a comprehensive geriatric assessment program for elders who wish to live in their homes for as long as possible.   

If the patient’s goal is to preserve as much independence as possible in her home living environment, it is important to make sure that she realizes that accepting some or all of these steps may help achieve and sustain that goal for a longer period of time.  

Dr. Berkowitz:

In the three cases that we have discussed so far, we have emphasized the right of the capable patient to choose the quality of life that he or she prefers in the discharge environment even if it puts them at some risk; illustrated the importance and complexity of capacity assessments; and focused on how mutual goal-setting can help establish discharge plans shared by patient, family and health care team.  In the third case, the process of mutual goal setting and supportive accommodation of the patient was more complicated than that described in the first case because the health care team had history about the patient’s previous failure to thrive in the home environment that she is now choosing again.  Despite that, if the patient is decisionally capable, she has the right to make the choice to live at home and to receive support from the team in this choice.  There may be occasional extreme cases where a clinician believes that his or her personal or professional values are violated by participating in a decision that they believe is absolutely unsafe.  In such cases, the clinician is not obligated to participate, but must carefully reflect on this decision and assist in the transfer of care to another clinician.  

Today’s call has illustrated that the ethical case for discharging patients to an appropriate environment is very strong, while implementing discharge when patients and/or families and care teams disagree is very difficult.  Ethically permissible ways to close this gap between theory and practice include:

· communication that targets the patient’s goals and reasons for disagreeing with the health care team;

· allowing time for mutual negotiation;

· education that targets what may be the patient’s lack of full appreciation of how difficult it may be for him or her to live safely in the environment they choose; and 

· alternative care that helps increase the patient’s safety even if it does not meet the full level of care that health care team originally proposed.  

Finally, there are additional systemic options for addressing the concerns that facilities can consider. 

1) If an impasse remains, other staff beyond the immediate care providers should be brought into the discussion to examine the discharge decision. , For particularly difficult cases an impasse board might be established – perhaps with representation from the IntegratedEthics Program as ethics consultants are often skilled in conflict resolution.

2) It is important for facilities to develop system-wide strategies to help avert such situations and/or help resolve them if and when they do occur.  For example, at the beginning of the admission and throughout the hospitalization, the patient/family and provider should come to a mutual understanding of goals of care, and agree upon solutions that promote these goals.

MODERATED DISCUSSION

I’d like to hear if our audience has any responses to anything that we’ve said, or any questions about the ethical issues that arise when a patient wants to be discharged to an environment that the health care team believes is unsafe?  

Stuart Richards, Washington, DC:
This has been very helpful.  I have two questions:  What do we do about the patient who comes into the hospital repeatedly from an unsafe environment?  Do we keep to letting him go back to that unsafe setting?  What do we do about the patient who capacity when he expressed the wish to go home three or four months ago, but now his capacity has deteriorated and he no longer has capacity?   

Kenneth Berkowitz:

Those are two very interesting questions.  First, what about the person who repeatedly comes in from the unsafe environment?  The fact that the patient has made it back from that environment several times makes it more likely that, even if it’s unsafe, he has a track record of surviving there.  So that track record is on the patient’s side.  But if the patient is  coming back because of concerns that have been borne out, then I think that the team can’t and shouldn’t ignore this in the pattern of care/the pattern of discharge.  Anyone else have any thoughts about the repeated unsafe discharge plan?

Dan Day, Washington, DC:

I agree with Stuart.  I really appreciate your addressing this topic, because it does occur with some frequency.  It is sometimes frustrating for caregivers, in that we do see deterioration when a person comes back and technically, they have capacity, but their judgment is impaired.  I think it sometimes divides us in the heart in terms of seeing the potential for harm and trying to help the person weigh it.  We don’t feel good about the patient’s choice.  We are concerned and worried, but ultimately in the end we know it is a patient’s choice if the patient has capacity.  All we can do is to try to put in place services that maybe will minimize the possibility of harm.  The second piece of that is what providers worry about what this is doing to the health care system.  If the person would just accept placement they wouldn’t be coming back and using our resources over and over and there would be more resources to use in other ways.

Dr. Berkowitz:

Let’s come back to the resources point later, but I do resonate, Dan, to the concept of frustration.  I think that may be what Mr. Richards is getting at.  The frustration builds as you repeatedly have to address the issues for the patient who wants to return to that same unsafe environment again and again.  And it’s probably very good thing to point out to the patient that we’ve tried this over and over and it really isn’t working.  But from the patient’s standpoint it might be working.  And no matter how frustrated we get, we have to remember that it really is ultimately their call as long as they do have the capacity.  We have to try and work with their choice, not make it “my way or the high way” and do the best we can within the limits that that they impose.  Does anyone else have any thoughts about the patient who repeatedly comes in to the hospital from an unsafe environment?  

Dr. Stephen Farrow, Pensacola, FLA:
I think that we’re walking on the knife edge in a sense.  One thing that patients might likely seek is happiness. When you have a patient whose judgment is on the edge and who has the ability to make some decisions, but their logic may be marginal, that person may actually have the primary intent of seeking happiness and this is the only mechanism they have to do so.  I’ve seen more than one patient admitted to a nursing home setting who was extremely upset initially about being admitted,  but within 3-4 days after receiving excellent care from the nursing staff and support from the other providers, decided that it was a reasonable decision they made after all.  I don’t know that there’s any way to predict which patients respond favorably to that type of setting as opposed to ones that continue to prefer autonomy and independence.  But I do know that I have seen some patients actually have better outcomes by means of having that option.


Dr. Berkowitz:

It has always bothered me that we don’t give patients the opportunity to try something.  We have no way in our system to say “why don’t you just try that for a week, we’ll see how it goes and then we’ll see if still would rather go back to your home.”   I really don’t think we’re set up within VA, or even as a country, to do that.  I think we do our patients a disservice by making them choose one way or the other without trying both or being able to flip back and forth easily.  That’s just a personal observation.  So thank you for that comment.  

I want to go back to Mr. Richard’s first question about the patient whose capacity seems to be deteriorating.  If the patient’s capacity is deteriorating, in a way that’s not as difficult to deal with.  If the patient loses capacity, but they have made their preferences known, then it is really up to us to find a surrogate who can make decisions based on the patient’s behalf.  If the patient’s preferences are clear, then they should be respected by the surrogate and the team. 

I think that often what happens is that as the patient’s capacity deteriorates, their functional state also deteriorates.  It may be an increasing safety concern or an increasingly impractical plan to try to maintain that patient’s independence when their capacity and their functional state have decreased.  I do think that if the patient deteriorates, unless that functionality can be restored, the provider has to make decisions and the surrogate has to make decisions operating from reality.   If they can’t honor the patient’s previous wishes because of the circumstances, then they really need to operate based on what is in the patient’s best interest.  Again, that may not be, given the current reality, what the patient had previously expressed

Reverend Forrest Kirk, Montgomery, ALA:

I have a question on another subject.  I have been working on the Ethics Consultation Team on a policy dealing with leaving the hospital against medical advice.  I have two questions.  First, can a family legally represent an incompetent patient without a court order?  Second, we were told by one of the doctors that we have rules for dealing with the incompetent patient, but what about the patient that’s incompetent due to intoxication or delirium and has a medical issue and wants to the leave the hospital against medical advice?  We decided that we would have Regional Counsel deal with emergency situations, but do you have any other insights about that?

Dr. Berkowitz:

First of all, as mentioned in the script, there’s a difference between competency/incompetency and capacity.  Competency, which is the term you used, is a legal determination and a court can declare a person to be incompetent and appoint a guardian to make decisions for that patient.  

However, what we usually deal with in the health care setting are questions of decisional capacity.  Decisional capacity is a decision-specific determination that is made by the providers taking care of the patient based on whether or not the patient can understand and synthesize and communicate information required to make their decision.  When you ask whether a family can legally represent a patient, that’s a decision for the courts.  Tell me if I’m wrong, but did you mean to ask whether a family can be authorized without a court order to make decisions for a patient who the team finds to lack decision-making capacity?  

In our system, according to our policy on informed consent, if a patient lacks decision-making capacity, there is a structure, a hierarchy in place for who the health care team should turn to, to act as the surrogates for that patient.  It’s very clearly and well spelled out in VHA Handbook 1004.1, “Informed Consent for Clinical Treatment and Procedures.”   

Reverend Kirk:

We had a patient who was delirious and had reduced capacity to make decisions as determined by the provider.  The patient didn’t want to stay in the hospital and that’s what prompted us to try to develop a policy.  In a case like this, the patient is sick, needs treatment, but wants to go, but he’s delirious.  So now the question is, can the family step in, when the patient needs medical attention, even though the patient is technically on his feet?   

Dr. Berkowitz:

The answer to that is yes.  A patient has to have capacity to sign out AMA.  If the physician responsible for the patient finds that for some reason the patient doesn’t have capacity to sign out AMA, then they would turn to the next surrogate to help advise them as to what to do, as to whether to let the patient leave or to keep the patient in the hospital.  If the patient doesn’t have capacity due to an acute intoxication or delirium, this is what should happen, until that point in time that there were able to return the patient to a state where he would have capacity.  Really the question does hinge on capacity unless they determine that the patient is dangerous to himself or others.  That would again be a different mechanism by which the patient would lose his or her ability to leave, and could be held against their wishes.  In short, to leave against medical advice is a decision that someone has to have capacity for, and that’s a clinical determination that the attending physician has to make.  

Dr. Berkowitz:

If you have specific questions or you want additional guidance, just send us an e-mail to vhaethics@va.gov and we’d be happy to work with you on the specifics of your policy in the future.  Anyone else have any thoughts about the difficult discharges to potentially unsafe environment?    

Donna Clar, San Diego, CA:
If a patient with capacity does decide to leave and go to an unsafe place, is there anything legally that need to be in the chart other than good clear documentation that the patient does have capacity? 

Dr. Berkowitz:

Since this is a legal question, you would need to ask the lawyers; I can’t give legal advice.  
 As far as documentation goes, the more complete it is, the better off you are in general.  Rather than just writing a note that says, “we tried everything we could, but despite this, the patient decided to go home,” I think that it is better to include in your documentation the details of the strategies you used.  For example, you could document that you tried to communicate and how you tried to communicate; how you tried to find that middle ground of common goals; how you allowed time for mutual negotiation; what kind of education you tried with the patient to help them have a better appreciation of your concern; and the alternatives that you offered to the patient.  

Ms. Chanko:

If the patient is willing, you could also try to include the family in the discussion.  They can help participate in terms of what support they might be able to provide, or maybe they’ll be able to persuade the patient in one direction or another. 

Dr. Berkowitz:

Barbara used the “p”” word, persuasion here; how much we should be persuading patients is a controversial topic.  Where do we cross the line between education and persuasion and even further, into coercion?  Does anyone have any thoughts about how much persuasion is ethically acceptable?

Evelyn Shuster, Philadelphia, PA:
Thank you for this session.  Aside from whether or not a patient is competent or has capacity or whatever, the general question I have is:  do patients or family members have the right to demand where the patient should be treated?  Is it a medical decision only or is it also a question of preference or taste?   We have cases where, despite all the transactions, all the discussion, all the persuasion, the family member continues to say,” I don’t want my loved one to be elsewhere, but here,” even if the physician continues to say, ”we don’t have anything more that we can do here, the patient has to been transferred to a nursing home.”  So my question again is this:  does the patient or the family have the right to demand where the patient should be treated?

Dr. Berkowitz:

No.  Patients can express their opinions, but we’re duty-bound to treat patients with the appropriate level of care that fits their health care needs.  Now in general, patients can opt for less, or for a lower level of care.  They can’t opt for a higher level of care.  Someone can’t come in the emergency room that doesn’t need admission and demand to be omitted; someone can’t be appropriate for admission to the acute ward and demand to be in the ICU, or demand to stay in the ICU when they are appropriate for transfer to long-term care.  Having said that, this call is about patients who are saying that they maybe want to go to a lower level of care that the team feels is optimal.  Unless you can say really clearly why that patient’s request shouldn’t be honored, in general we should try to work within the patient’s value system and their limitations, and do the best that we can given the limitations that that capable patient is imposing upon us.  Does that make sense?

Ms. Shuster:

It makes very good sense.  I think that the general consensus here is that you cannot go against family wishes.  When the family says, I want my loved one to stay in the hospital, you cannot change their mind.  You can provide all kinds of accommodations, you can say whatever you want, and they say, no, he’s here, and they do stay here.  

Dr. Berkowitz:

I think that after all your best efforts have been put in play, that’s where the concept of an impasse board group looking at the case really can be beneficial.   It can be a “fresh eyes” look at exactly what is going on with the patient or family that’s making them request that the patient stay.  It is also a way for the hospital to communicate with the patient that there are limits to what we are going to provide, and those limits are based on what the patient’s health care needs are.  Beyond that, we’re obligated to be stewards of our scarce resources and we’re obligated to put our patients in the most appropriate environment of care.  Sometimes hearing that from another group who has taken a look at the case can be a very powerful way to let the patients and families know that there are limits to their autonomy and what the limits are in their particular circumstances.  

Debbie, Syracuse, NY:  

We have a “Difficult to Discharge Facilitation Team” here in Syracuse because we have come up against that issue many times where the family or patient wants to stay in the hospital for their care and believed that the VA would always provide this care. We have to do a lot of education, but if we are unable to come to a mutual decision about where the patient is going, we do convene this team to look at all the different options and we generally have very good success.  Sometimes we have found with families that it takes a day or two for them to accept the fact that they are not going to be able to receive that short-term or long-term care here within this facility.  Sometimes our discharge facilitation team does really assist with those cases.  

Dr. Berkowitz:  

The advantage of such a team is that it enables the care providers to maintain a therapeutic relationship with the patient and the family because it removes them from the role of being the final arbiters of the discharge.  I think that’s very important for the patient’s ongoing care.

Debbie, Syracuse, NY: 

Yes.  It does allow the provider to maintain the therapeutic relationship while we work on the discharge piece, which I agree is very important.  

Dr. Berkowitz:

And I hope that the providers recognize always their continued role to advocate for their patients and their surrogates to make sure that they are advocating for what’s appropriate for the surrogate and patient from a health care standpoint.  That role confusion is something that we can’t afford to have creep into this type of situation.

Caller: 

Excuse me, who are the members of the discipline that’s on your facilitation team?  

Debbie, Syracuse:

We have a core team and whoever in addition can provide insight or direction.  Since the team has been developed for the acute care side of the hospital, we have social workers and a couple of PAs on the four medical teams, the discharge case manager and then whoever else is deemed to be appropriate for an individual case, such as a pastor or a geriatric consult or a psychiatric consult.  If after a few days we have not made any headway in a particular situation, we send out an e-mail requesting that involved parties make themselves available at a given time, usually within a few hours.  The recommendation was made by the patient flow and redesign group that the committee be headed up by the Chief of Staff.  It was going to be headed up by the patient flow and redesign recommended that the chief of staff be the head of this committee.  So that’s where a lot of who was on it comes from.  

Dr. Berkowitz:

And I just want to add that in a lot of places, there is a clear requirement for someone from administration to be on that team. There is also a question of whether Regional Counsel should be on that team for any legal questions that come up, and whether there should be someone from the ethics program, at least to be available as a consultant to help with that conflict resolution part. 

Debbie, Syracuse:

Usually we’ve found that where there are six of us together and we discuss something, it helps, and you pull in whoever else you need or whoever else you believe could bring you some additional insight. 

Dr. Berkowitz:

One thing I’ve also heard about is that someone on the team may be assigned to specifically advocate for the patient, in order to make sure that the patient’s voice is kept in the room.  

Debbie, Syracuse:

People like the discharge case manager, who are in contact daily with the patient and the family at the discharge planning meeting, really do advocate for the patient.  This can, however, become a dual role, and we do also have to recognize what the facility can provide.  

FROM THE FIELD

We do have a couple of minutes left in today’s call.  If anyone would like to raise an issue or question about something other than today’s topic, please feel free to do so, or we can also continue to discuss ethics and the discharge process.

Brian Kelly, Saginaw, MI: 
We have a slightly different spin on unsafe environment.  In particular, how should we consider the situation in which the home environment becomes unsafe because it is an unreliable smoker who is being discharged home with home oxygen?
Dr. Berkowitz:
That is a separate topic that the Ethics Center has quite a few resources on, including a prior NET Call.  Those of you in VISN 11 may be familiar with these resources.  Feel free to send us an e-mail at vhaethics@va.gov and we will be happy to respond individually to this question. 

CONCLUSION

I’d like to take the last minute of the call to thank everyone who worked hard on the development, planning, and implementation of the call.  It is not a trivial task and I appreciate everyone’s efforts, including the members of the Ethics Center, especially Barbara Chanko and Susan Owen and the EES staff also that support these calls.  

Note that our web site vaww.ethics.va.gov contains all of the summaries of prior National Ethics Teleconferences.  If you are on our email mailing list you will receive details about the posting of the summary of this call, any references we described, and announcements for upcoming National Ethics Teleconferences.  The next call is scheduled for Wednesday, July 30, from 1:00 – 2:00 pm ET.  Let us know if you or someone you know doesn’t receive our e-mails and you want to be put on our list.  Please also let us know if you have suggestions about topics for future calls or any questions and again, our e-mail address is vhaethics@va.gov.

So thank you everyone, and have a great day! 
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