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INTRODUCTION

Dr. Berkowitz:
 This is Ken Berkowitz. I am a medical ethicist with the VHA National Center for Ethics and Health Care and a physician at the New York Harbor Healthcare System, and I am pleased to welcome you all to today's Ethics Hotline Call. By sponsoring these calls, the Center provides an opportunity for regular education and open discussion of important VHA ethics issues. Each call features an educational presentation on an interesting ethics topic followed by an open, moderated discussion of that topic. We try to reserve the last few minutes of each call for our 'From the Field Section', this will be your opportunity to speak up and let us know what is on your mind regarding ethics related topics other than the main focus of today's call. As we get started, I have today three brief announcements. First, many of you have noticed the absence of the usual follow-up e-mail and Internet summary of the last Hotline Call. We had technical difficulties and wound up with an out and audio recording of the last call. If anyone does have a tape of the last call, please let us know immediately so that we can borrow it to generate the usual summary as soon as possible, and if not, we will proceed by posting a less substantial summary of last month's call. Whatever happens, the follow-up information will be included in the follow-up e-mail for this call, which should go out next week. Also, we have set the dates for the 2003 hotline calls, and the schedule will be posted on our Web site and sent to you soon by e-mail. Last, but not least, we need your help. In response to requests from listeners, we continue to work with EES to obtain continuing education credits for our callers. To tell you about an informational survey we are conducting to help with this effort, here is Melissa Bottrell, the project manager of our Center's Ethics Self-Assessment Tool Kit Project and a member of the Center's Evaluation Work Group.
Melissa Bottrell, PhD: 
We definitely need your help. There is going to be a quick survey coming to you by e-mail. It will take less than three minutes to complete. When you get the e-mail, which will be going out momentarily, please forward it to any other individuals that you typically forward these e-mails, which tells people about the Hotline Call. Each individual at the facility should complete the survey, please do not do it as a group. And you should be able to either hit reply, and there's also information in the e-mail to return it or it will be returned to vhaethics@hq.med.va.gov, and we would like to have the surveys returned by Monday, November 25, but we certainly hope you can do it earlier. This survey will help us to determine what demand there is for CME or CEU credits. Thank you.

Dr. Berkowitz: 
Thank you Melissa. Thank all of you for helping us to complete the survey. If you could do it today, it would be great, and we do feel like we are on the verge of being able to offer CME credits for listening and participating on these calls.

As we proceed with today's discussion of the recent National Ethics Committee Report on Ten Myths about Decision-Making Capacity, I just need to briefly review the ground rules for the Ethics Hotline Calls. We ask that when you talk you begin by telling us your name, location and title, so that we can continue to get to know each other better. During the call we ask you to minimize background noise by using the MUTE button and by not placing the call on hold as automated recordings often come on and they can be very disruptive to the call. Due to the interactive nature of the calls and the fact that at times we deal with sensitive issues, we think it is important to make two final points. First, it is not the specific role of the Center to report policy violations; however, please remember that there are many participants on the line, you are speaking in an open forum, and ultimately you are responsible for your own words. And the last point, please remember that these hotline calls are not an appropriate place to discuss specific cases or confidential information, and if during the discussion we hear people providing such information, we may interrupt and ask them to make their comments more general. 

PRESENTATION

Dr. Berkowitz:

Now for today's discussion of the recent National Ethics Committee report on Ten Myths about Decision-Making Capacity. Assessment of decision-making capacity is critical since it determines whether a patient's health care decisions will be sought and accepted. Because so much hinges on decision-making capacity, clinicians that care for patients have a strong obligation to understand this concept. Today's discussion is based on a report that was recently released from the VHA's National Ethics Committee. That committee is an interdisciplinary group authorized by the Under Secretary for Health to work through the National Center for Ethics and Health Care. The National Ethics Committee produces reports on timely topics that are of significant concern to practicing health care professionals. Some of you may remember that on our March 2001 Ethics Hotline Call, it originated live from a meeting of the National Ethics Committee in Washington, DC, we discussed today's topic when the report was in a much more embryonic stage. The final report, Ten Myths about Decision-Making Capacity, provides clinicians with practical information about decision-making capacity and how it is assessed. By describing and debunking common misconceptions, the report aims to prevent potential errors in the clinical assessment of decision-making capacity, thereby supporting patients' rights to make autonomous choices about their own health care. To continue today's discussion, I will call on two folks from our Center, Bill Nelson and Carrie Zoubul. Most of you know Bill who is our Education Coordinator. Carrie has recently completed her Masters in Bioethics, and is doing an Internship with us. Bill and Carrie:

William Nelson, PhD: 
Thanks Ken. Let me begin by making a few brief comments about the ethical significance of decision capacity assessment, and I want to make these comments before we actually get into the ten myths that are presented in the report because I just want everyone to be clear of the ethical significance of this. Clinicians have both an ethical as well as a legal obligation to ensure that patients are informed about and allowed to participate in choices regarding their own health care. This obligation is rooted in the principle of respect for autonomy or the moral rule of “do not deprive freedom.” Respect for autonomy requires at minimum acknowledgement of an individual's right to have opinions, to make choices and to act based on his or her personal goals and values. Because the concept of decision-making capacity is pivotal in clinical ethics since assessments of decisional capacity determine whether patients are empowered to make their own health care decisions, or whether someone else is empowered to make decisions for them, it's a very important issue. Without decision-making capacity, patients are considered unable to make autonomous choices. For many patients, decision-making capacity is never in doubt. Some patients, that is someone in a coma, are clearly incapable of making decisions about their care, while other patients are unquestionable capable. In routine clinical practice, decision-making capacity is often assessed informally. However, when decision-making capacity is questionable, and important clinical decisions must be made, the process for assessing decision-making capacity should become more formal and more explicit. Responsibility for assessing decision-making capacity belongs with the clinician who is in charge of the patient's care. Because so many things hinge on capacity assessment, all clinicians who are involved in caring for patients have an ethical obligation to understand decision-making capacity and how it is assessed. As Ken suggested, and very correctly, misconceptions about decision-making capacity and its assessments are surprisingly common. As background for this report, we surveyed psychiatrists, psychologists, geriatricians, as well as chairs of ethics committees. We asked respondents to rate in their experience, the frequency and importance. Of 23 potential pitfalls in capacity assessment, based on over 900 survey respondents, we identified ten items that were rated as common by over 50 percent of survey respondents and important by over 70 percent. These ten common myths formed the basis of this report. So Carrie, do you want to begin by highlighting some of these common myths?

Carrie Zoubul, MA: 
Sure Bill. Let me start with Myth #1: Decision-making capacity and legal competency are the same. Although decision-making capacity and competency both describe patients' ability to make decisions, they are not synonymous. Whereas competency is determined by a court of law, decision-making capacity is a clinical assessment. Competency is a legal term. To say a person is incompetent indicates that a court has ruled the person unable to make valid decisions and has appointed a guardian to make decisions for the person. In contrast to legal competency, decision-making capacity is assessed by clinicians as an everyday part of clinical care. Decision-making capacity is defined as the ability to understand and appreciate the nature and consequences of health decisions and to formulate and communicate decisions concerning health care. Although clinicians do not have the power to determine whether patients are incompetent as a matter of law, they do have the de facto power to determine that a patient is incapable of making health care decisions and to identify a surrogate decision maker to act in the patient's behalf. Moreover, legal challenges to clinicians' capacity assessments are rare. VA policy specifies that patients who have been judicially determined to be incompetent should be considered to lack decision-making capacity as well. If a clinician believes that a patient who is legally incompetent does in fact have the capacity to make a particular health care decision, the clinician should immediately seek advice from an ethics committee and/or legal counsel. 

Myth #2: Lack of decision-making capacity can be presumed when patients go against medical advice. Clinicians should not conclude that patients lack decision-making capacity just because they make a decision that is ill advised. Determining decision-making capacity involves assessing the process the patient uses to make a decision, not whether the final decision is correct or wise. Sound decision making requires the following four elements: 


#1 - Capacity to communicate choices


#2 - Capacity to understand relevant information


#3 - Capacity to appreciate the situation and its consequences


#4 - Capacity to manipulate information rationally

Physicians should not accept without question a decision that markedly deviates from the patients own previously stated values and goals. While the concept of patient autonomy requires that patients be permitted to make even idiosyncratic decisions, it is the responsibility of the clinician to assure such a decision is not due to either a problem with decision-making capacity or to a misunderstanding that needs to be resolved. 

Dr. Nelson: 
Carrie let me jump in here regarding the third myth. Myth #3: There is no need to assess decision-making capacity unless patients go against medical advice. While clinicians should not presume incapacity in patients who make decisions that are contrary to medical advice, nor should they overlook incapacity in patients who go along with whatever clinicians recommend. The fact is or the truth is that a patient is agreeable and cooperative should not be interpreted as evident that the patient is capable of making an informed decision. As attractive as that might be, it cannot be interpreted in such a manner. A patient may assent to an intervention without understanding the risks and benefits or alternatives sufficiently to appreciate the consequences of his or her decision. Although it is unrealistic to expect clinicians to formally assess decision-making capacity with every patient decision, assessment is imperative for patients who because of their medical conditions are at risk or have cognitive impairment. Assessment is also essential whenever the risks of a proposed medical intervention are relatively high in comparison to the expected benefits. Let me move on to Myth #4.

Myth # 4: Decision-making capacity is an all or nothing phenomenon. Actually, a patient who lacks the capacity to make one decision does not necessarily lack the ability to make all decisions. Instead, patients often have decision-making capacity with regard to some decisions but not to others. Each type decision requires different skill sets and therefore requires a separate, independent assessment. Because health care decisions vary in the risk, benefits and complexities, patients may be able to make some decisions but not others. For example, a mildly demented patient may be able to decide that she wants antibiotic treatment for a urinary tract infection because the treatment allows her to pursue important goals such as simply feeling well or staying out of the hospital, and its burdens or risks are really quite low. On the other hand, the same patient may be unable to weigh the multiple and complex risks and benefits of a neurosurgical procedure with uncertain tradeoffs between quality and quantity of life. Therefore, when evaluating a patient's capacity to make health care decisions, clinicians must assess each decision separately. Carrie, do you want to pick up on the fifth myth?

Ms. Zoubul: 
Sure. Myth #5: Cognitive impairment equals lack of decision-making capacity. Decision-making capacity and cognitive ability are related, but they are not the same things. Whereas decision-making capacity refers to the patient's ability to make a particular health care decision, cognitive ability encompasses a broad range of processes including attention, memory and problem solving. While cognitive ability and decision-making capacity are co-related, cognitive tests should not be used as a substitution for specific capacity assessment. Some patients who lack decision-making capacity may have high scores on the mini-mental status examination, known as MMSE, while patients who perform poorly on the MMSE may be capable of making some health care decisions. 

Myth #6: The lack of decision-making capacity as a permanent condition. Lack of decision-making capacity is not always permanent. In fact, it is often only short lived. Patient's capacity to make health care decisions may wax and wane over time, especially in patients with evolving medical or mental health disorders. Patients may be temporarily incapacitated, for example, as a result of general anesthesia. Another common cause of temporary incapacity is delirium, a transient mental syndrome characterized by global impairments in cognition, especially in attention, that most often affects hospitalized patients. Delirium develops in the context of severe medical or surgical illness. In patients with delirium, capacity may fluctuate substantially over hours, days or between one hospital admission and another. Whenever loss of decision-making capacity is expected to be only temporary, important decisions should be delayed if possible while efforts are made to treat the underlying illness so that the capacity may be restored. If delay is not possible, a surrogate should be selected to make decisions on the patient's behalf. Decisions made under these circumstances should not be considered final. As soon as patients recover capacity, authority for decision making should return to them.
Dr. Nelson: 
Let me jump now to the seventh myth. The seventh myth states: Patients who have not been given relevant and consistent information about their treatment lack decision-making capacity. Now a patient who has not received appropriate information or one who has received inconsistent information cannot be expected to make an informed decision. Therefore, the lack of adequate information, one of the criteria for a valid consent, should not be mistaken for the lack of decision-making capacity. In many medical settings, especially teaching hospitals, patients receive information from different sources including their inpatient treatment team, consultants, specialists, primary care providers, trainees at various levels, and not surprisingly the information is not always uniform. The clinician must inform the patient of the expected benefits and known risks of the recommended intervention as well as risks and benefits of all reasonable alternatives including no intervention at all. The legal standard for how much information a clinician is required to provide varies depending on the particular jurisdiction. But in approximately half of the states in the country, as well as the Dept of Veterans Affairs, the clinician must disclose in accordance with the standard of what would the reasonable person want to know in order to make his or her decision. 

Ms. Zoubul: 
Let me just finish here with the last three myths. Myth #8: Patients with certain psychiatric disorders lack decision-making capacity. The fact that a patient has a particular psychiatric or neurologic diagnosis does not necessarily mean that the patient lacks the capacity to make health care decisions. In fact, patients with serious disorders such as Alzheimer's Disease or schizophrenia often retain decision-making capacity. Frequently, however, clinicians assume otherwise. In a survey of physicians in Massachusetts, for example, less than one-third of respondents thought it possible that a person with dementia or psychosis would be competent. 

Myth #9: Patients who are involuntarily committed lack decision-making capacity. In most states patients can be involuntarily committed for mental illness because they are a danger to themselves or others or unable to take care of themselves. Although involuntarily committed patients often lack the capacity to make health care decisions, this is not always the case. Even with these patients, incapacity should never be presumed, but must be assessed. Like all other patients, those who are involuntarily committed, should be allowed to make health care decisions, except decisions for which they lack specific capacity, and should be allowed to participate in all decisions to the extent that they are able.

Now for the final myth. Myth #10: Only mental health experts can assess decision-making capacity. Although assessments of decision-making capacity are often conducted by mental health professionals, especially psychologists and psychiatrists, mental health experts are not the only clinicians who can assess decision-making capacity. Rather, all clinicians who are responsible for the care of patients should be able to perform routine capacity assessments. Psychiatrists and psychologists have specific expertise in the diagnosis and treatment of many of the disorders that cause incapacity; however, for many routine cases, decision-making capacity is best assessed by the clinician who is responsible for the patient's care. On the other hand, consultations from mental health professionals may be invaluable, especially in cases where capacity is particularly challenging. For many patients with impaired decision-making capacity, mental health professionals can provide useful recommendations for further evaluation and treatment of an underlying mental disorder. Recognizing this, VA policy requires consultation with a psychiatrist or a psychologist for all patients whose lack of capacity results in mental illness such as schizophrenia or a mood disorder. Whether or not a mental health consultant renders an opinion about capacity, the final responsibility for capacity determination rests with the primary clinician. 

Dr. Nelson: 
Let me just wrap things up and make a couple quick comments in conclusion. I assume that everyone listening today does have decision-making capacity. I realize that Carrie and I have just presented a lot of information regarding these ten myths, even though we just highlighted certain things from the report, it was a lot of information to take in and process. I would encourage everyone to download the report from the Center's Web site or from the link on today's announcement and to review that report. You might want to use this report as the focus for a discussion with your colleagues because the report, I believe, is very important. It emphasizes that all clinicians have an ethical responsibility to support and respect patients’ autonomous choices, and that this report then seeks to prevent, in a very practical way, potential errors in clinical assessment of decision-making capacity, which is one of the essential requirements of a valid consent. Therefore, I encourage you to look at this report and to think about it and reflect on it and maybe even share it with your colleagues. Ken?

MODERATED DISCUSSION

Dr. Berkowitz: 
Thank you Bill and thank you Carrie. That still leaves us a good 15 or 20 minutes for discussion of today's topic. So feel free to introduce yourself and let us know what you are thinking about decision-making capacity assessment. Anyone out there have any questions or want to start off the open discussion?

Ms. Fran Cecere, RN, Syracuse, NY VAMC: 
When a patient comes in to do advance directives and it is done either by a social worker, chaplain, or someone else, at that point they are making a decision that this person is competent, they make conversation with them and so on, signed and put it into the chart, and maybe--even a couple of years later--someone could come along, say a daughter, and say that he didn't know what he was signing, and that he really wants to be resuscitated. How would we look at the chart to determine if that patient really--at that time-- was competent? And what should we put in the chart? 

Dr. Berkowitz: 
Well, I think that is a very good question and obviously assessing that patient has capacity to make an advance directive is one way that people performing ethics activities get involved in this type of assessment. It is not just for informed consent decisions. I think that you should document in a progress note, every time a patient completes advance directives. I think there should be an advance directive completion progress note that indicates the content of the discussion that was had with the patient what information was conveyed, that the patient seemed to understand and draw conclusions based on that information, and that they did so seemingly of their own free will. I think that would go a long way in retrospect to document that you assessed capacity at that time. Bill, any other thoughts on that.

Dr. Nelson: 
I would just agree, Fran, with everything Ken was saying. You clearly should document and indicate that, in your viewpoint the patient does have decisional capacity. When you look at the report Fran, we didn't have time to get into it, but in the report we actually have a table which offers some very practical guidance for making a decision-making capacity assessment. There is not a gold standard in this. There has been much been written about assessment guidelines but we offer in the report some practical suggestions. I can very briefly highly some of those suggestions that are in the report. 

For one thing, you are the person that has to indicate that you believe the patient has capacity, did the patient reflect an ability to render a choice, that is, did he understand that he was being asked to make some decision. Secondly, does the patient have the ability to understand the relevant information? Does he understand the nature of his condition, for example? Does he understand that there are some options for him or her to be making? Thirdly, we might want to ask or consider in your assessment, does the patient have the ability to really appreciate their situation, and then to relate their own personal values, their story, their life, if you will, to their own situation as to what they want or don't want. It's not all that dissimilar, I might add, to what a lawyer might be doing whether it's done explicitly or not, and generally it is not. If you are going to make a standard will, the lawyer will be in a way assessing you. Do you have an understanding of what your estate is, do you understand what your options are regarding what you might want to do with that estate, and do you realize that you are being asked to make a decision about how you are going to divide up your estate. So I think there is a parallel there that many of us can use as we indicate to the best of our knowledge we believe the patient does or does not have decisional capacity. But obviously, as the report indicates, if you have questions or uncertainty, that is when you might want to use the resources available to you. 

Dr. Berkowitz: 
Did that answer the question Fran? 

Ms. Cecere: 
It did. And just a little bit more to that, would a person ever be called into court to testify as to why they felt that somebody gave capacity.

Dr. Nelson: 
I am not a lawyer obviously, but I would imagine if there was litigation, there is always that potential.

Dr. Berkowitz: 
Again, I guess that stresses the importance of documenting it. But, I have never heard of anyone specifically called in to provide that about a specific case.

Dr. Nelson: 
I have not heard of it either. I think what's important in that documentation is communicating whether the patient has reasonable reasons for his or her decisions, and that you indicate that you believe they are making their decisions based on their own reflection and desires and values.

Connie Maus, Risk Manager, Boise, ID VAMC: 
I would like to just a question for further clarification of the previous topic. Let's talk about an Alzheimer's patient, and you go in to do an assessment and one of the things, as a provider, one would feel is that perhaps this patient could be competent. So the question that comes to me as I look at what you were just saying, does the patient have the ability to appreciate their situation? Can they relate their life experience or their life situation to their condition? As I look at that myth and I look at the standards, I think that one would be a harder one to document the actuality of an assessment. Could you give us some guidance in that area?

Dr. Berkowitz: 
Well, again I think that the questions in that table should not be taken as a gold standard, that if anyone can't answer all of those questions, that they automatically would be deemed to lack decisional capacity. Especially when you consider, as alluded to in the report and in today's presentation, that it is really a sliding scale. The more complex a decision, the more insight you need to have into the ramifications of it in order to be able to fully understand it. So I think that those questions are not to be taken as black and white, they really are put there as a guide. I think that depending on the clinical situation and the individual decision you are trying to make, that this is really where the clinician's judgment comes into play to decide if they are satisfied that the patient has the insight to make that decision or not. Did that help?

Ms. Maus: 
Yes it does. Thank you.

Dr. Berkowitz: 
Again, I want to stress what Bill said, that is, if you are still not sure about the patient’s decision-making capacity, it’s significance and you feel that it is worth going further, that it is probably worth getting another opinion--another provider to back you up. Find someone who has more experience in a specialized way in assessing capacity or ultimately seek help from another resource to make that decision assuming there is time.

Ms. Maus: 
Sure.

Christine Sheehy, Chief, Quality of Care and Program Monitoring, VACO: 
Two little notes I would like to share with everyone and the third one is a question. The first one is on the table. I think it is also helpful if we are talking about the notion of delirium, to do a delirium assessment. I mean standardized tool. Barbara Kamholz from the VA has done a lot of work, but anyway, that is a very good screen because it is hard to detect delirium especially when it is superimposed on ongoing cognitive decline.

Dr. Nelson: 
Just a quick comment. Linda Ganzini, who was one of the key people in drafting this report, who is a geropsychiatrist, she has certainly indicated that that is true and that is a useful tool and resource for this assessment. 

Ms. Sheehy: 
I think even Barbara worked with Dr. Ganzini on an assessment method. The second thing is, in reading the document, which by the way I thought was sensational, did recall 1987 Office of Technology Assessment Report on Life Sustaining Technology in the Elderly. I thought that they also had a very useful framework where they organized the fluctuating ability of one to be sensing into four categories depending on what the return to normal is expected to be. The third is a question of overall clinical decision making, I think there was a physician in the VA in California, I have no idea of the name at this point, but he did a lot of work on evaluating to what extent people actually understand what consent they are giving, even in the absence of cognitive impairment. Are you familiar with this work? 

Dr. Nelson: 
I'm familiar with the work of several people who have done surveys and follow-up evaluations on people who have consented--whether they really understood, but I'm not sure it's coming to my mind right away about this one gentleman that you mentioned. Do you have the citation or anything?

Ms. Sheehy:
I do not off hand. I just remember that the work had to do with giving people the kinds of questions that are posed in your table and to what extent could they actually express back accurately what they had read or been told. 

Dr. Nelson: 
I am going to do some checking to see if I can identify that. We did do extensive literature search and review in preparation of this report, but that's not leaping out in my mind. 

Ms. Sheehy: 
I will look through my own things and see if I can find it as well.

Dr. Nelson: 
That would be helpful. And by the way, I appreciate your general comment about the report.

Dr. Berkowitz: 
Could I ask you, if you do find it, if you could e-mail it to us at the Ethics Center and also if you find a reference or link to the delirium assessment tool that you referred to, if you send it to us we will be happy to send it out to the mailgroup for this call.

Dale Smith, Regional Counsel, San Francisco, CA: 
On that last comment, that may be kind of what I would like to call Myth #11: People have to remember the information they were told. If those studies were given weeks or months after the consent was obtained, it is really irrelevant. The person only has to know and understand what they are doing at the time they are making the consent. They can forget about it totally, their understanding can go away, what matters is their understanding at the time of the decision. I know there was some literature back the late 70's after the Cops vs. Grant case in California where several clinicians were trying to point out what a fallacy informed consent was and they were using studies that went into testing that was done on patients a month or two after the test, and showed they really didn't understand it. And the lawyers sort of dismissed that as being really irrelevant because the legal necessity was that they understand it at the time they make the decision.

Dr. Nelson: 
I would expand that not only did lawyers point out some of the problems with those types of studies, but so did many people in the ethics community. Because what really counts is, does the person have the capacity to appreciate, understand process, etc., at that given moment, and not what happens down the road. So that it can be a valid decision based on their ability to process that information and make a decision. Also, in regard to the consent process used by research protocols, there were a lot of studies that have been done about whether patients recalled that they are in studies and I know a lot of information is fed back to IRBs as to whether they should be doing something differently in the consent process, but in the same line of thinking, that doesn't really in my mind, as you were saying Dale, that negates the validity of that decision at that time. So that is a myth.

David Williams, Danville, IL: 
I’m a psychologist who does a lot of competency assessments here, and one thing I would like to add to the last issue is I not infrequently encounter patients who within the interview even will change their mind or take a different position about whatever treatment is involved. I know that when I read Grisso and Applebaum's text, it was very helpful for me to get a better fix on that. The position that Grisso and Applebaum take is that the person has to be able to make a consistent choice. I found that to be helpful in these situations when, over a relatively short period of time, patients change their mind. I don't know if anyone else experiences this.

Dr. Berkowitz: 
I think that is a great point. That is one of the things that I find most helpful if I'm faced with a difficult call on assessing decision-making capacity is if you go back to the patients at different points in time, do they seem to be expressing the same or coming up to the same conclusion and basing it on their same inner values. I agree that that could be a very helpful thing to consider. 

Let us just take it back for the last minute or so of the discussion to ethics committees. I know many of you are from local ethics committees, and I want to ask you how ethics committees get involved in dilemmas about decision-making capacity, and what people think about that.

George Kelly, Chaplain,VANJHCS (East Orange, NJ): 
We get involved here a lot at the bedside, either when the patient is not particularly with us but we are dealing with the families and looking at an advance directive or whatever the patient has told their loved ones, and we try to work with them that way. I would like to stress the importance of what you said a couple of minutes ago on documentation, especially if you are dealing with the patient and their advance directive and they are talking about that at times they would not want to be put on a respirator or they wouldn't want dialysis or what have you. That documentation to me is very important in light of that memo we got a few months ago that the Inspector General is looking at the charting and how these discussions take place. 

Dr. Berkowitz: 
Yes, I think that is a great point and again underscores the importance of documentation. I guess my real point, that you underscored George, is that ethics committees do at times get involved at the bedside and often times people are called to sort out a case where there is a dilemma or there is confusion about this. I think that one of the most useful things about this report is to think of it as a tool. If we go in knowing about the common pitfalls in assessing decision-making capacity, we can try to avoid them, we can try and help see if the other people who have been there before us have fallen into one of those pitfalls or acting on one of those myths and in fact, that might be causing some of the confusion in the individual situation we're facing.

Fr. Kelly: 
We find this especially in the MICU, Surgical Intensive and Heme/Onc.

Dr. Berkowitz: 
Right. Very important. 

Dr. Nelson: 
Can I add a quick footnote to that Ken? I really have some concerns as much as I'm an advocate for ethics committees, but they are not necessarily doing the assessment when there is a problem here or there's uncertainty, because I still don't want to usurp the insight, wisdom of a psychiatrist/psychologist unless they happen to be a member of the ethics committee.

Dr. Berkowitz: 
Actually, I did not mean to imply that ethics committees should be making this assessment. In fact, I in general don’t think that, but I do think that at times we get called when there is a dilemma and the more we know about this, the better we will be able to constructively help people work through the conflict that they are facing. But I agree with you, I do not think the ethics committee should be the primary resource for deciding about decision-making capacity.

Fr. Kelly: 
I agree because we do it more as a complete team approach here.

FROM THE FIELD

Dr. Berkowitz: 
Right. And again, I think we are probably running to the latter part of the call, so I do want to throw it open to the From the Field Section, and again this discussion can continue in the electronic form on our web board, and you will get a follow-up e-mail which will have the information and hopefully the references that people provide from this call and from the last call, and a link to the call summary. But now, let us open it up to the From the Field Section. It's your opportunity to speak up and let us know what is on your mind, ask us quick questions, make suggestions, throw out ideas, or ask opinions not necessarily about this topic but also from other ethics related topics that are on your mind. No specific consults please.

David, Prescott VA: 
Most of the documents discuss health care decision making. You don't really address the issue of financial decision making, and I wonder if you notice any difference and do you have any comments on the approach to financial decision making.

Dr. Berkowitz: 
Again, we are not lawyers and we never want to give legal advice. I would imagine that some of the decisions that you are talking about probably have the same ethical underpinning of the health care decisions that we are talking about, and I think that the principles are probably the same, although there may be sort of subtle legal nuances there, which I don't really feel comfortable commenting specifically about.

Mr. Smith: 
I would just say that generally, legally today capacity or competency is task specific. So, the competency is assessed based on the task that the person is being asked to perform. And with financial decision making, it could be a totally different thing than health care decision making. Just as in health care decision making, someone could make a minor decision about a podiatric procedure perhaps but not one concerning chemotherapy or more complicated decisions. Finances would depend on the amount of money involved and a lot of different things. So the thing to remember now is that decision making is task specific, and that there is very rarely, if ever, a broad overall incompetency that's ever decided by courts. 

Dr. Nelson: 
The issue really relates to myth #4, which says that decision-making capacity is an all or nothing phenomenon, which we say is a myth. And just as Dale was saying, in addition to answering a patient's capacity for health care decisions, a clinician may be asked to assess a patient's ability to make choices about living independently, handling funds, or even participating in research. But each decision requires a different set of skills, and therefore, requires an independent assessment in relationship to that specific activity. So I'm just agreeing with what Dale said and noting that when we were writing this report and paper, we made a brief comment or reference to that point.

David Williams, Danville, IL: 
I'd like to say there is a terrific chapter by Dr. Moye, a VA psychologist in Massachusetts in a book that has just been published by Tom Grisso with regards to conservatorship and guardianship. 

Dr. Nelson: 
I must say that we used her. She was a great resource and a reader/reviewer of this report, and I would certainly agree that some of her writings are very important and useful material.

Donna, Providence, RI VAMC: 
I want to just touch upon a couple of things. One is as far as the ethics committee, we had been involved in one case where there was very incomplete documentation on the directive which did delay any recommendation on the basis of competency. One other issue, I'm happy that I listened to the call today because one of the things we were thinking about here is getting consent from people for HIV testing if after they are under the effects of anesthesia, there is an occupational exposure, say a needle stick injury. Could you include that in the consent for with surgery, that in the event there is any unusual situation where blood is splashed on or something like that HIV testing can be done?

Dr. Berkowitz: 
Actually, that was one of the points that came up on last month's call which related to the HIV source testing after occupational exposure. It is a complicated answer that I do not want to take the time to go into right now. So if you would send me an e-mail, Kenneth Berkowitz, on Outlook, and we can help you work through that specific question. Unfortunately, the answer is probably no. You cannot get prospective consent for that, and that has more to do with legal than ethical underpinnings. But if you would send me an e-mail I'd be happy to work through that with you.

I just want to take the last minute or so to thank everyone for helping with the conception, planning and implementation of the call and Bill and Carrie for presenting. I want to acknowledge the authors of the Ethics Committee Report, Dr. Linda Ganzini, Dr. Ladislav Volicer, Dr. Ellen Fox, Dr. Arthur Derse, and of course, Dr. Bill Nelson. Our next call will be on Wednesday, December 18. Again, we moved it forward a week to avoid the Christmas holiday. Wednesday, December 18 from 1:00 to 1:50 Eastern Time and again you will get the schedule for all of next year's hotlines in the e-mail soon. You will get the e-mail follow-up for this hotline call and last hotline call, hopefully next week. And again, to bring you back to Melissa's announcement, please look for and complete our continuing education survey as soon as you get it. Please e-mail us and ask for it if you didn't get one, and you are on this call. We are really on the verge of being able to offer CEU/CME credits for the hotline calls. We need this data. It should really two minutes. Also, let us know if you have suggestions for topics for future calls, and again, our e-mail address is vhaethics@hq.med.va.gov. So thank you all and have a great day.
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