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IntegratedEthics™
Improvement Forum Call
Assessing the Quality of Ethics Consultation Based on the Consultation Record
April 13, 2015

Slide 1 - Welcome to Ethics Consultation Coordinators
Welcome everyone to this month’s Improvement Forum Call, Assessing the Quality of Ethics Consultation Based on the Consultation Record.  I’m Marilyn Mitchell, the IntegratedEthics Manager for Ethics Consultation here at the National Center for Ethics in Health Care.
If you did not receive a reminder email for this EC Improvement Forum call, it is possible you are not signed up for the IE listserv.  You can do so easily by going to the National Center’s website and under the Integrated Ethics portion of the website you will find it.  The link will be available in the minutes:  
http://vaww.ethics.va.gov/integratedethics/regindex.asp
The call schedule and summary notes are posted on the IntegratedEthics website at: http://vaww.ethics.va.gov/integratedethics/TA.asp
Before I continue I want to mention that other staff from the Ethics Center typically join the call and you may be hearing from them.  
Presentation shown on the call: 




[bookmark: _MON_1491382771][bookmark: _MON_1491382797][bookmark: _MON_1491382824]
I need to briefly review the overall ground rules for these calls:
· PLEASE do not put the call on hold. 
· We ask that when you speak, you please begin by telling us your name, location and title so we can continue to get to know each other better.  
· As you may know the Ethics Center does not audiotape these calls; instead, we provide minutes.  In the field some VHA facilities are audiotaping the calls to make it possible for their colleagues to hear the full text of the discussion.  As a result, this is not the venue for reporting violations, talking about individual case information, or disclosing identifiable patient information.  

Slide 2 – Announcements – The next virtual Ethics Consultation Beyond the Basics Module 2: Formulating the Ethics Question training will take place on Friday, June 26th from 1:00 pm – 3:00 pm ET.  Registration is on TMS, though the course is takes place on Blackboard Collaborate.  The link for registration is below:
https://www.tms.va.gov/learning/user/deeplink_ECBtBEthicsQuestion

Slide 3 – Focus Topic – Assessing Ethics Consultation Based on the Consultation Record.
I’d like to introduce you all to our guest speaker, Dr. Robert Pearlman.  Dr. Pearlman has been doing work in ethics consultation for over thirty years.  He has managed the Ethics Consultation Service at Puget Sound so he is experienced at that as well.  He currently is the Chief of Ethics Evaluation here at the National Center for Ethics in Health Care. Welcome Dr. Pearlman.

Thank you for attending this week’s Improvement Forum call. I am Dr. Bob Pearlman, Chief of the Ethics Evaluation Service at the National Center for Ethics in Health Care, and I will be leading the discussion about a project to assess the quality of ethics consultation based on the written consultation record.  The intent of this presentation is to familiarize you with the Four Key Elements of a quality ethics consultation. We will discuss why these elements were established, what they consist of, how we can use them, and review a case that addresses the key elements well.
Slide 4: Despite the ubiquity of health care ethics consultations in VA and elsewhere, wide variation in quality persists.  Ethics consultation is not a benign enterprise; poor quality consultations can cause harm when they result in ethically inappropriate outcomes (Wynia 1999; Nilson et al 2008; Frolic 2011; Dubler 2010).  While there has been increasing accountability to quality in health care, there has not been a similar focus in clinical ethics, until recently. This timeline contains some highlights of the journey to promote Ethics Consultation Quality, which has been almost 20 years in the making. VA has been a major contributor to advancements in the field. 
Side 5: While important inroads have been made to improve the quality of ethics consultations, salient gaps remain.  Many of the efforts to improve ethics consultation quality have focused on process steps without fully attending to the content of the consultation itself. Assessing quality in ethics consultations relies on a clear description of key elements in order to ensure quality and improve ethical practices and ethically appropriate outcomes.
Slide 6: Why use consultation notes to examine ethics consultation quality?  There are 3 obvious reasons:  it provides an accurate reflection of what is done, it fosters communication with and education to other health care providers, and it is a practical approach to measurement.  
	Assessing quality in ethics consultations based on the written record relies on a clear description of key elements in order to ensure quality and improve ethical practices and ethically appropriate recommendations.
Like every other aspect of health care, ethics consultations should undergo rigorous scrutiny to improve the practice. This project has involved ethics consultants from within and outside VA, many of whom are national experts.

Slide 7: Key Element 1:  Ethics Question – The ethics question(s) focuses the consultation response. Specifically, the consultation record:
- clarifies the ethical concern(s) (uncertainty or conflict about values) that gave rise to the consultation request;
- identifies whose values are uncertain or in conflict; and 
- identifies the decision(s) or action(s) in question 

Slide 8: Patients count on ethics consultants to do thorough reviews of their unique situations, needs, and goals. As this illustration demonstrates, health care situations sometimes leave patients feeling vulnerable in a land of complicated medical speak and strange machines. Consultation-specific information should be about the patient, his/her treatment team, and any other factors that make the consult unique.
Key Element 2:  Consultation-Specific Information - The consultation-specific information informs the ethical analysis. Specifically, the consultation record: 
- conveys the most important information about the medical and social facts, patient preferences, values and interests, and other parties’ preferences, values and interests (i.e., relevant information necessary to inform the analysis and recommendations that answer the question); and 
- reflects appropriate sources and processes used to obtain relevant medical and social facts, patient preferences and/or other parties’ preferences 

Slide 9: Key Element 3:  Ethical Analysis - The ethical analysis provides justification for the conclusions and/or recommendations. Specifically, the consultation record:
- articulates valid and compelling arguments1 and counterarguments based on the consultation-specific information (e.g., inclusion of different stakeholders’ perspectives) and consultation-relevant ethics knowledge (e.g., ethical standards, empirical literature, precedent cases) 
- analyzes the ethical concern (conflict/uncertainty about values) with focus (avoiding extraneous, distracting information) and depth (providing sufficient details as appropriate to the consultation)
- reflects appropriate weighing and balancing2 of arguments and counterarguments
1  Valid and compelling arguments are those that are clear (understandable), normative, logical and credible.  Arguments usually fall into three categories: credos or statements intended to guide ethical behavior, consequences, and comparisons.  They are not counterfeit claims, such as ad populum or ad hominem statements, inappropriate appeals to authority, false dichotomies, and confusing the law with ethics.  See Module 4 of Ethics Consultation: Beyond the Basics regarding counterfeit claims and Module 5 about strong arguments.
2  Appropriate weighing and balancing of arguments is based on the relative strength of arguments on either side of a decision; not based on the number of arguments. 

Slide 10: Key Element 4:  Conclusions and/or Recommendations – The conclusions and/or recommendations promote ethical practices. Specifically, the consultation record:
· identifies and explains the range of ethically justifiable options 
· makes practical recommendations that are ethically justifiable and responsive to the ethics question(s)
· 
Slide 11: Though any ethics service can use this Ethics Consultation Quality Assessment process, there are several specific ways that VA plans to use it:  coaching, education about the key elements, identification of areas for improvement, and development of a library of case write-ups for education and discussion.
Slide 12: Now let’s see these Key Elements in action. Before this IF call, 2 sample cases were distributed via e-mail. [Both cases, plus the Key Elements document, are inserted next to the presentation at the top of this summary.]  We will review the first case which is described in a thumbnail sketch on the slide.  The case is about balancing a patient’s autonomy with potential safety concerns. This case addresses the Key Elements well.
Slide 13: This is the ethics question as posed in the consult.  Given that the treatment team is concerned that they should not provide oxygen to the patient for end stage COPD because the patient’s smoking could lead to harm, but the patient believes he ought to be able to get O2 and continue his life-style choice to smoke because he is dying, what decisions or actions are ethically justifiable? 
Positive features: 
-Clearly defined the uncertainty/conflict over values and perspectives: potential harm to patient and others versus patient’s right to treatment of his choosing.
Could be improved: 
-Identifying who holds said values and perspectives better - is the “team” requesting the consult the primary care team or the home care team? Is the Nurse Practitioner requesting the consult the same nurse who is on the home care team?
Slide 14:  Here is a summary of the Consultation-Specific Information:
· Veteran has severe COPD (on O2). His health has been declining lately.
· He has decision-making capacity and wishes to remain in his home and continue smoking.
· Veteran understands risks and implements safety measures to prevent fire. Family and friends are supportive.
· Home care team is concerned about fire risk to many parties.
· The Veteran had one fire incident in the past 7 years.
Positive features:
- Collecting information first-hand from the patient and others involved in the case (members of home care team, respiratory therapist, friend of patient) to provide a holistic picture of the situation.
- Presenting information that is well organized, understandable, thorough, and relevant; includes medical consequences of removing the Veteran’s oxygen, previous patient education and current harm reduction strategies, views of multiple stakeholders (not just Veteran and provider), capacity determination, etc.  
- Including a very specific harm – facial burn from tripping over O2 equipment last year 
- Including the patient’s methods used to mitigate further harms. 
- Explicitly noting the Veteran’s preferences and interests, as well as his reasoning behind them.
- Specifically stating that the patient underwent a capacity assessment and has decision-making capacity
Could be improved: 
-By providing more specific information about the home oxygen guidelines and the home oxygen committee.
-By exploring the interests/concerns of the oxygen delivery company and the level of involvement the friend has with the patient (i.e., has the friend observed the patient while smoking with oxygen?).
Slide 15: The Ethical Analysis: 
· Identified and discussed the patient’s rights and autonomy, how to balance those with possible harms, health care providers’ obligations
· Analyzed ethical reasoning behind several possible options (i.e., allowing patient to have oxygen and discontinuing oxygen)
· Identified threshold for team to take action (“substantial and immediate risk”)
Positive features:
- Providing clear, complete, logical, well justified, balanced analysis that represents an accurate interpretation of ethics knowledge
- Clearly articulating arguments based on the proportionality of harm/benefit and identifying sources for the arguments (e.g., hospital policy, guidelines from Home Oxygen Committee)
- Examining the situation from many different viewpoints – the patient, his treatment team, Home O2 Committee, the patient’s family, etc.
- Using appropriate ethical concepts, such as “shared decision making,” “avoid the use of coercion in the patient’s choices,” and “autonomous decision” that clearly link the situation with the theoretical concepts identified

Slide 16: The Conclusions and/or recommendations are summarized on the slide:
Positive features:
- Writing clear recommendations about what to do (encourage cessation, revise treatment plan as necessary) and what not to do (taking O2 therapy would not be justified in this case).
- Correctly identifying the ethically appropriate decision maker 
- Responding directly to the ethics question 
Could be improved:
- Elucidating how the third recommendation involving local first responders would benefit the patient, others in the apartment building, etc.

Slide 17: This consultation about how to proceed with a patient who continues to smoke while using his continuous oxygen was done well. It covers the interests of a wide variety of stakeholders, weighs and balances arguments using ethical terms, and makes appropriate, practical recommendations.
Slide 18: Now that you are familiar with the 4 Key Elements of a quality ethics consultation, you can start using them in your everyday work. We will continue to build a library of cases that demonstrate different levels of quality and the justifications for these determinations. Please don’t hesitate to contact me, Bob Pearlman, if you would like to know more about this project.
Slide 19: Special thanks to these NCEHC staff who have been working on this project, and thank YOU for joining us on this IF call. We will do another call on August 31st  to update you on the “next steps” of ethics consultation quality assessment.
Slide 20 - Now I’d like to open it up to the poll and for comments and questions.  Please do not hesitate to speak up.
Q: Are there plans to credential Ethics Consultation Coordinators and ECS members?
A: There are no plans currently for the VA to engage in credentialing ECCs, though this question brings up a good point.  If there is anything we would consider credentialing, it is the Ethics Consultation Service.  Since most ethics consultation done within the VA uses a team model, credentialing the service would be the best approach.
Q: What happened to sample case #2?
A: We regret there was not enough time to cover two cases during this call.  The materials are attached for your reference.
Thank you everyone for those questions & comments.  We will have a summary of the call up on the website in a short while for you to review as needed.
Before you leave the call, please indicate on our anonymous poll how helpful you found this call:
“I found this call helpful and useful to the work I do in IntegratedEthics” 

Slide 21 - Please remember, that like the rest of my New York colleagues, my door, my email, marilyn.mitchell@va.gov  and my phone (212-951-5477) are always open to hear from you. The next Ethics Consultation Improvement Forum Call will be on May 18th and the title of the call is The Ethics Question Revisited.  We look forward to you joining us then.  If you have any questions related to your ethics consultation service, please contact Marilyn Mitchell, RN at Marilyn.Mitchell@va.gov.  Take care and thank you for everything you do to take care of our Veterans.
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ASSESSING THE QUALITY OF ETHICS CONSULTATION BASED ON THE CONSULTATION RECORD
Joining This Meeting

Audio will be available through 

VANTS: 800-767-1750 Access: 89506# and Online Meeting 

Visuals will be accessed through the Lync online meeting: 

Join online meeting

Please call the VANTS line AND join the Lync online meeting. 

You will see a box labeled “Meeting Audio,” with three options. 

Click “Do not join audio” and then “OK.”







ASSESSING THE QUALITY OF ETHICS CONSULTATION BASED ON THE CONSULTATION RECORD





Robert A. Pearlman, MD, MPH	

Chief, Ethics Evaluation

National Center for Ethics in Health Care

April 13, 2015





Thank you for attending this week’s Improvement Forum call.
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Announcement

The next virtual EC Beyond the Basics Module 2 – Formulating the Ethics Question will be on Friday, June 26, 2015 from 1:00 pm – 3:00 pm EST

The course takes place on Blackboard Collaborate.

Registration is on TMS.

Link to register

https://www.tms.va.gov/learning/user/deeplink_ECBtBEthicsQuestion





Presentation Overview

Background

Key elements

Proposed applications within VA

Practice case

Next steps
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The intent of this presentation is to familiarize you with the 4 Key elements of a quality ethics consultation. We will discuss why they are important and review a case that addresses the key elements well.
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Major Efforts to Improve Ethics Consultation Quality

Core Competencies for Healthcare Ethics Consultation (ASBH; 1998, updated 2011)  

IntegratedEthics® , CASES, and ECWeb (VA; 2008)

Improving Competencies in Clinical Ethics Consultations: An Education Guide (ASBH; 2009)  

Quality Attestation pilot process (ASBH; 2013-2014) 

Code of Ethics (ASBH; 2014)
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This timeline contains some highlights of the journey to promote Ethics Consultation Quality, which as been almost 20 years in the making. VA has been a major contributor to advancements in the field. *address slide*
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Gaps in Assessing Ethics Consultation Quality

Historical focus on knowledge, skills, process, and documentation

Absence of global assessment based on content

Lack of consensus among ethics consultation experts
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Why Use Consultation Record Documentation to Examine Ethics Consultation Quality?

	 ► It provides an accurate reflection of what is done

 

	 ►It fosters communication and education to other health care providers, and 



	► It is a practical approach to measurement.
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Assessing quality in ethics consultations based on the consultation record relies on a clear description of  key elements in order to

	►ensure quality and

	►improve ethical practices 

	and ethically appropriate 

	outcomes.

Like every other aspect of health care, ethics consultations should undergo rigorous scrutiny to improve the practice. This project focuses on documentation of the ethics consultation.  It has involved ethics consultants from within and outside VA, many of whom are national experts. 
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Key Element #1: Ethics Question	

The ethics question(s) focuses the consultation response. The consultation record: 

clarifies the ethical concern(s) that gave rise to the consultation request

identifies whose values are uncertain or in conflict

identifies the decisions(s) or action(s) in question
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Key Element 1:  Ethics Question – The ethics question(s) focuses the consultation response. Specifically, the consultation record: 

clarifies the ethical concern(s) (uncertainty or conflict about values) that gave rise to the consultation request

identifies whose values are uncertain or in conflict

identifies the decision(s) or action(s) in question 
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Key Element #2: Consultation-Specific Information

The consultation-specific information informs the ethical analysis. The consultation record:

conveys the most important  information about the medical and social facts and all parties’ preferences, values and interests 

reflects appropriate sources and processes used to obtain relevant information
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Patients count on ethics consultants to do thorough reviews of their unique situations, needs, and goals. As this illustration demonstrates, health care situations sometimes leave patients feeling vulnerable in a land of complicated medical speak and strange machines. Consultation-specific information should be about the patient, his/her treatment team, and any other factors that make the consult unique.

Key Element 2:  Consultation-Specific Information - The consultation-specific information informs the ethical analysis. Specifically, the consultation record:

- conveys the most important information about the medical and social facts, patient preferences, values and interests, and other parties’ preferences, values and interests (i.e., relevant information necessary to inform the analysis and recommendations that answer the question) 

- reflects appropriate sources and processes used to obtain relevant medical and social facts, patient preferences and/or other parties’ preferences 
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Key Element #3: Ethical Analysis

The ethical analysis provides justification for the conclusions and/or recommendations. The consultation record:

articulates valid and compelling arguments and counterarguments based on the consultation-specific information and ethics knowledge 

analyzes the ethical concern(s) with focus and depth

reflects appropriate weighing and balancing of arguments and counterarguments
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Key Element 3:  Ethical Analysis - The ethical analysis provides justification for the conclusions and/or recommendations. Specifically, the consultation record:

- articulates valid and compelling arguments1 and counterarguments based on the consultation-specific information (e.g., inclusion of different stakeholders’ perspectives) and consultation-relevant ethics knowledge (e.g., ethical standards, empirical literature, precedent cases) 

- analyzes the ethical concern (conflict/uncertainty about values) with focus (avoiding extraneous, distracting information) and depth (providing sufficient details as appropriate to the consultation)

- reflects appropriate weighing and balancing2 of arguments and counterarguments







1  Valid and compelling arguments are those that are clear (understandable), normative, logical and credible.  Arguments usually fall into three categories: credos or statements intended to guide ethical behavior, consequences, and comparisons.  They are not counterfeit claims, such as ad populum or ad hominem statements, inappropriate appeals to authority, false dichotomies, and confusing the law with ethics.  See Module 4 of Ethics Consultation: Beyond the Basics regarding counterfeit claims and Module 5 about strong arguments.





2  Appropriate weighing and balancing of arguments is based on the relative strength of arguments on either side of a decision; not based on the number of arguments. 
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Key Element #4: Conclusions and/or Recommendations

The conclusions and/or recommendations promote ethical practices. The consultation record:

identifies and explains the range of ethically justifiable options

makes practical recommendations that are ethically justifiable and  responsive to the ethics question(s) 
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Key Element 4:  Conclusions and/or Recommendations – The conclusions and/or recommendations promote ethical practices. Specifically, the consultation record:

identifies and explains the range of ethically justifiable options 

makes practical recommendations that are ethically justifiable and responsive to the ethics question(s)
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Proposed Applications in VA

To enhance ethics consultation coaching

To promote education about the essential elements

To identify areas for improvement in ethics consultation

To develop a library of case write-ups for education and discussion
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Though Ethics Consultation Quality can be used for any ethics consultation service, there are several specific goals that VA will work towards:
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Sample Case #1: Home Oxygen

Quick recap: A provider requested help understanding ethically justifiable options for how to proceed with a patient who smokes while using his continuous oxygen.
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Now let’s see these Key Elements in action. Before this IF call, 2 sample cases were distributed via e-mail. We will review the first case, about balancing a patient’s autonomy with potential safety concerns. This case addresses the Key Elements well.
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Ethics Question

Consultation		

Given that the treatment team is concerned that they should not provide oxygen to the patient for end stage COPD because the patient’s smoking could lead to harm, but the patient believes he ought to be able to get O2 and continue his life-style choice to smoke because he is dying, what decisions or actions are ethically justifiable? 



Positive Features & 

Improvement Opportunities

	   

	   Clearly defined the uncertainty/conflict over values and perspectives	   

	

	    Identifying who holds said values and perspectives better 
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Ethics Question: 

Positive features:

Clearly defined the uncertainty/conflict over values and perspectives: potential harm to patient and others versus patient’s right to treatment of his choosing

 

Could be improved:

Identifying who holds said values and perspectives better - is the “team” requesting the consult the primary care team or the home care team? Is the Nurse Practitioner requesting the consult the same nurse who is on the home care team?
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Consultation-Specific Information

Consultation		

Veteran has severe COPD (on O2). His health has been declining lately.

He has decision-making capacity and wishes to remain in his home and continue smoking.

Veteran understands risks and implements safety measures to prevent fire. Family and friends are supportive.

Home care team is concerned about fire risk to many parties.

The Veteran had one fire incident in the past 7 years.

Positive Features & 

Improvement Opportunities

	   Collecting information first-hand for a holistic picture	

	   Info is well-organized, understandable, thorough, and relevant

	   Including a very specific harm & patient’s methods to mitigate further harms

	   Explicitly noting the Veteran’s preferences and interests

	   Specifically addressing capacity

	   Providing more specific info re: Home O2 guidelines & Home O2 committee

	   Exploring the interests/ concerns of other affected parties
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Consultation-Specific Information: 

Positive features:

- Collecting information first-hand from the patient and others involved in the case (members of home care team, respiratory therapist, friend of patient) to provide a holistic picture of the situation.

- Presenting information that is well organized, understandable, thorough, and relevant; includes medical consequences of removing the Veteran’s oxygen, previous patient education and current harm reduction strategies, views of multiple stakeholders (not just Veteran and provider), capacity determination, etc.  

- Including a very specific harm – facial burn from tripping over O2 equipment last year 

- Including the patient’s methods used to mitigate further harms. 

- Explicitly noting the Veteran’s preferences and interests, as well as his reasoning behind them.

- Specifically stating that the patient underwent a capacity assessment and has decision-making capacity



 Could be improved:

Providing more specific information about the home oxygen guidelines and the home oxygen committee.

Exploring the interests/concerns of the oxygen delivery company and the level of involvement the friend has with the patient (i.e., has the friend observed the patient while smoking with oxygen?).
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Ethical Analysis

Consultation		

Identified and discussed the patient’s rights and autonomy, how to balance those with possible harms, health care providers’ obligations

Analyzed ethical reasoning behind several possible options (i.e., allowing patient to have oxygen and discontinuing oxygen)

Identified threshold for team to take action (“substantial and immediate risk”)

Positive Features & 

Improvement Opportunities

	   Analysis clearly linked to and supportive of recommendations

	   Clearly articulating arguments based on harm/benefit proportionality and  identifying sources 

	   Examining situation from various viewpoints

	   Using appropriate ethical concepts

	   Quoting or summarizing specific language from the informed consent policy

	   Referencing specific sources that identify & support harm threshold
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Ethical Analysis: 

Positive features:

- Providing clear, complete, logical, well justified, balanced analysis that represents an accurate interpretation of ethics knowledge

- Clearly articulating arguments based on the proportionality of harm/benefit and identifying sources for the arguments (e.g., hospital policy, guidelines from Home Oxygen Committee)

- Examining the situation from many different viewpoints – the patient, his treatment team, Home O2 Committee, the patient’s family, etc.

- Using appropriate ethical concepts, such as “shared decision making,” “avoid the use of coercion in the patient’s choices,” and “autonomous decision” that clearly link the situation with the theoretical concepts identified
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Conclusions and/or Recommendations

Consultation		

All agreed that the home care team should continue to provide O2 therapy and should engage in ongoing periodic review of the patient’s actions to mitigate fire risk. 

Recommended continuous evaluation of patient’s situation, in order to balance the patient’s right to make choices about his behaviors and treatments with the risks to the patient or others

Included recommendation to include local first responders as additional safety measure

Positive Features & 

Improvement Opportunities

	   Writing clear recommendations about what to do and what NOT to do

	    

	   Correctly identifying appropriate decision maker

	      

	   Responding directly to the ethics question

	    

	   Elucidating the benefits of the third recommendation (involving local first responders)
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Positive features:

- Writing clear recommendations about what to do (encourage cessation, revise treatment plan as necessary) and what not to do (taking O2 therapy would not be justified in this case).

- Correctly identifying the ethically appropriate decision maker 

- Responding directly to the ethics question

 

Could be improved:

- Elucidating how the third recommendation involving local first responders would benefit the patient, others in the apartment building, etc.
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Sample #1: Home Oxygen

This case addresses the key elements well.

It covers the interests of a wide variety of stakeholders, weighs and balances arguments using ethical terms, and makes appropriate, practical recommendations.
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Next Steps

Use the key elements and sample cases for discussion in your consultation service 

More sample cases will be disseminated

An approach to providing feedback is under development

If you have questions about this project, please contact robert.pearlman@va.gov 

These materials and information are available online:

http://vaww.ethics.va.gov/activities/consult.asp  
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Now that you are familiar with the 4 Key Elements of a quality ethics consultation, you can start using them in your every day work. We will continue to build a library of cases that demonstrate different levels of quality and the justifications for these determinations. 
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Thank you for joining us on this IF call.

19



POLL

Please take a moment to give feedback on today’s Improvement Forum call. 





Upcoming Improvement Forum Ethics Consultation Call

The next Ethics Consultation Improvement Forum Call will be on May 18, 2015 and the title of it is The Ethics Question Revisited.



Please feel free to contact me with any questions regarding your Ethics Consultation Service -  

		Marilyn Mitchell, RN, BSN, MAS

		212-951-5477

		Marilyn.Mitchell@va.gov 
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ECQ 4 elements 03 18 15.docx
Assessing the Quality of Ethics Consultation Based on the Consultation Record:  Four Key Elements

These 4 key elements are essential and must be documented for a quality ethics consultation.  

Key Element 1:  Ethics Question – The ethics question(s) focuses the consultation response. Specifically, the consultation record: 

(1) clarifies the ethical concern(s) (uncertainty or conflict about values) that gave rise to the consultation request

(2) identifies whose values are uncertain or in conflict

(3) identifies the decision(s) or action(s) in question 



Key Element 2:  Consultation-Specific Information - The consultation-specific information informs the ethical analysis. Specifically, the consultation record:

(1) conveys the most important information about the medical and social facts, patient preferences, values and interests, and other parties’ preferences, values and interests (i.e., relevant information that is necessary to inform the analysis and recommendations that answer the question)

(2) reflects appropriate sources and processes used to obtain relevant medical and social facts, patient preferences and/or other parties’ preferences 



Key Element 3:  Ethical Analysis - The ethical analysis provides justification for the conclusions and/or recommendations. Specifically, the consultation record:

(1) articulates valid and compelling arguments1 and counterarguments based on the consultation-specific information (e.g., inclusion of different stakeholders’ perspectives) and consultation-relevant ethics knowledge (e.g., ethical standards, empirical literature, precedent cases) 

(2) analyzes the ethical concern(s) (uncertainty or conflict about values) with focus (avoiding extraneous, distracting information) and depth (providing sufficient details as appropriate to the consultation)

(3) reflects appropriate weighing and balancing2 of arguments and counterarguments



Key Element 4:  Conclusions and/or Recommendations – The conclusions and/or recommendations promote ethical practices. Specifically, the consultation record:

(1) identifies and explains the range of ethically justifiable options

(2) makes practical conclusions and/or recommendations that are ethically justifiable and responsive to the ethics question(s)





1  Valid and compelling arguments are those that are clear (understandable), normative, logical and credible.  Arguments usually fall into three categories: credos or statements intended to guide ethical behavior, consequences, and comparisons.  They are not counterfeit claims, such as ad populum or ad hominem statements, inappropriate appeals to authority, false dichotomies, and confusing the law with ethics.  See Module 4 of Ethics Consultation: Beyond the Basics regarding counterfeit claims and Module 5 about strong arguments.

 

2  Appropriate weighing and balancing of arguments is based on the relative strength of arguments on either side of a decision; not based on the number of arguments. 
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Sample Case #1 Home Oxygen 03 24 15.docx
Sample Case #1:  Home Oxygen

Instructions:  Please read the case and without reviewing the accompanying assessment, try to determine how well the consultant addressed the four key elements that are essential and must be documented for a quality ethics consultation.  Also, challenge yourself to identify (list) how the consultation could be improved before you review the accompanying evaluation.









We received a non-urgent consult request from NP NURSEPRACTITIONER about patient John Doe (home care outpatient). 

Requestor’s Description of Case:  

Patient is on 5L/min of oxygen (O2) continuously due to end stage COPD. He smokes 1-2ppd with his O2 in place. He rationalizes this by "cupping the flame" and states there is no danger. He was burned in face previously while smoking with O2 in place. He lives in an apartment building and there is concern of potential risk to other residents.  Without O2, patient can't survive. Patient refuses smoking cessation since he is "dying anyway."

She asked for help in understanding ethically justifiable options for how to proceed. The patient’s attending physician has been notified about the request for ethics consultation. 

Ethics Question:  

Given that the treatment team is concerned that they should not provide oxygen to the patient for end stage COPD because the patient’s smoking could lead to harm, but the patient believes he ought to be able to get O2 and continue his life-style choice to smoke because he is dying, what decisions or actions are ethically justifiable? 

The health record was reviewed and a face-to-face visit with the patient. Case information was provided by the patient, members of the home care team (nurse, physician) and respiratory therapist.

Consultation-specific Information:

Medical facts: The patient is a 70 year old 2ppd x 50 year smoker who has end-stage COPD. He lives in a 5 story apartment building with a close friend who provides supervision of his care in the home. His family visits him daily. He has been O2 dependent for 7 years and requires 5L O2 via nasal cannula continuously to maintain an O2 saturation of 91%. His O2 saturation drops below 90% within 2 minutes of removing the cannula and he becomes confused a few minutes thereafter.  On room air his O2 saturation is 80%. Some providers think that the risk he poses from hypoxia-induced confusion might be greater than the fire risk associated with smoking with oxygen. His case has been reviewed by the Home Oxygen Committee.

Staff report he has been declining overall – decreased strength, increased SOB, and problems with sleep due to SOB. One year ago he suffered a facial burn when he tripped over the O2 equipment while smoking. He has continued to receive oxygen therapy since then and has had no repeat fires. 

Mr. Doe has been determined to have capacity and was noted to have designated a health care agent in an advance directive signed on 1/12/2008 and scanned into his health record. He was seen by psychology 2 months ago and was determined to have "functional memory difficulty vs. a primary memory d/o" and was considered to be functioning well with current supports in place.

Patient's preferences & interests:  Mr. Doe says he wants to continue to smoke even though staff have encouraged him to consider smoking cessation programs. He knows that he is near the end of his life and O2 is a lifesaving treatment that he wants. He wants to be safe in his home and is willing to do whatever it takes to smoke as safely as possible. He has been compliant with the safety items that the team has discussed with him including using "No Smoking, Oxygen in Use” signs, testing and maintaining smoke alarms, and completing education regarding the hazards of smoking and using an open flame near oxygen. He has also been instructed by providers to "remove the cannula, shut- off the O2 supply, and wait for O2 to dissipate prior to smoking" but he does not do this because he gets short of breath and confused when he shuts his O2 off. Instead he says that he uses his hand to block the lit end of the cigarette away from cannula opening to make things safer. He wants to remain in his home because he is comfortable there and gets to see his family and friends often. However, he is willing to go to a LTC facility if his condition deteriorates to the point where he cannot manage at home. 

Other parties' preferences & interests: The home care team is concerned about risk to third parties from a fire. They have thoroughly explained the risks and benefits of all of the choices to the patient. Several harm reduction strategies are in place: fire risk assessment and reassessment, educational and /or warning information every 6 months, assessment of compliance at least every 6 months, working smoke detectors, educational and /or warning information for patient and his family and friends. A “Home Oxygen Agreement” documents that the patient has made a deliberate choice with full knowledge of consequences. This agreement acknowledges that the patient has decision- making capacity and understands the risks of smoking in conjunction with home O2 therapy, that the provider has informed the patient of all relevant risks, and that the patient has signed it voluntarily. 

The respiratory therapist reports that long term O2 therapy (LTOT) significantly enhances the length as well as quality of life for many patients, including Mr. Doe. 

The friend who lives with him supports the patient's right to smoke and accepts the risk involved with smoking and O2. The patient’s family does not like that he smokes, but accepts his choice. 

Ethics Knowledge:

· The respiratory therapist reported that there is evidence in the literature that indicates that the increased risk of fire from use of O2 while smoking has been compared to other fire hazards, such as use of O2 while lighting candles or cooking with a gas stove.

· Hospital policy requires that patients are informed of an intervention's risks/benefits.

· Guidelines from the Home Oxygen Committee suggest that LTOT should not be denied based solely on the increased risk of fire cause by the presence of O2.  The chief justifications for removal of or denial of beneficial O2 treatment are that the fire injury risk is substantial, immediate and likely.  The guidelines also suggest that denial should be considered a last resort after all harm reduction techniques have failed.

Ethical Analysis:

The ethical dimensions of this case require providers to balance the patient’s right to make choices about his behaviors and treatments with the risks to the patient or others as a result of behaviors and treatments. Specifically, they need to balance protecting the patient’s right to smoke against the likelihood of possible harms from a fire if he smokes while using O2. The health care system’s informed consent policy requires that patients are informed of an intervention's risks/benefits. When a patient on long term O2 therapy chooses to continue smoking, that patient assumes the risks of smoking with O2 at home. Through shared decision making, the providers have determined that the patient understands the risks and benefits of his choice to smoke while using O2, including the risks to others; avoided the use of coercion in the patient’s choices; and took steps to reduce the risks to greatest degree possible using harm reduction strategies.  

Health care providers have an obligation to offer treatments that are medically indicated as long as the risks do not outweigh the benefits. In this case, we have a capacitated patient with end stage COPD who is benefitting from the O2 but also choosing to smoke which adds an additional risk of fire. Guidelines suggest that LTOT should not be denied based solely on the increased risk of fire cause by the presence of O2. Substantial, immediate and likely danger of fire is the chief justification for removal of or denial of this beneficial treatment and denial should be considered a last resort after all harm reduction techniques have failed. Except for one incident in the past 7 years where the patient suffered a burn while smoking with his O2 in place, he has been able to be mitigate the risk of fire. This consultation also considers risks to third parties living in the apartment building. Denial based on risk to third parties may be justified if there are other factors demonstrating immediate substantial and likely risk such as repeated disregard of safety measures, advanced dementia, or irresponsible supervision. Terminating LTOT is only justified if all reasonable efforts to reduce the risk to acceptable levels have failed, and there is evidence that the risk of fire is substantial and immediate. "Substantial and immediate" means that the benefits of LTOT are outweighed by the high likelihood of fire related injury, and that the immediacy of risk to persons other than the patient is far greater than usual, based on the specific events of the case. 

All parties involved in this discussion agree that the risk of fire is low. There is no compelling evidence that demonstrates the risk is “substantial and immediate.” The consult team agreed that Mr. Doe has the right to decide to continue smoking and that the provider has the responsibility to determine whether LTOT should be prescribed given the case specific risk factors. THowever, the following options and why they were or were not ethically justifiable were considered: 

1. Respect for a patient's autonomous decision requires that the patient be allowed to accept responsibility for the risk of unhealthy choices. 

2. Continuing O2 therapy is ethically justifiable because it is clinically beneficial and the likelihood of risk of serious imminent harm to the patient or others is low.

3. Discontinuing O2 therapy is not ethically justifiable as the expected imminent death from lack of O2 is greater than the risk of harm to the patient or others. Furthermore, stopping O2 is not ethically justifiable since it is an important treatment that provides significant immediate benefit to the patient and he has not has a fire in many years.

Recommendations/Plans

All agreed that the home care team should continue to provide O2 therapy and should engage in ongoing periodic review of the patient’s actions to mitigate fire risk. 

1. The team is ethically justified in encouraging smoking cessation for the patient as long as it is presented as a treatment option and it is not offered in a coercive manner. 

2. The team should periodically assess the patient and perform rigorous safety assessments to determine if the risk to the patient or others changes. If so, they should balance the patient’s right to make choices about his behaviors and treatments with the risks to the patient or others as a result of behaviors and treatments and revise the treatment plan with the patient.

3. An additional safety measure would be to include, with the patient’s permission, first responders in the care decision. An attempt should be made to inform the local fire department of patient's continued smoking with O2-not as punitive measure but as an added safety measure in case of an emergency. A release of information (ROI) should be obtained from the patient and sent to ROI office for processing. 

	






Justification for Assessment

This case addresses the Key Elements well.

Ethics Question: 

Positive features:

· Clearly defined the uncertainty/conflict over values and perspectives: potential harm to patient and others versus patient’s right to treatment of his choosing



Could be improved:

· Identifying who holds said values and perspectives better - is the “treatment team” requesting the consult the primary care team or the home care team? Is the Nurse Practitioner requesting the consult the same nurse who is on the home care team?



Consultation-Specific Information: 

Positive features:

· Collecting information first-hand from the patient and others involved in the case (members of home care team, respiratory therapist, friend of patient) to provide a holistic picture of the situation.

· Presenting information that is well organized, understandable, thorough, and relevant; includes medical consequences of removing the Veteran’s oxygen, previous patient education and current harm reduction strategies, views of multiple stakeholders (not just Veteran and provider), capacity determination, etc.  

· Including a very specific harm – facial burn from tripping over O2 equipment last year 

· Including the patient’s methods used to mitigate further harms. 

· Explicitly noting the Veteran’s preferences and interests, as well as his reasoning behind them.

· Specifically stating that Mr. Doe underwent an assessment and has capacity, leaving no doubt about the situation



Could be improved:

· Providing specific references from the literature about the effects of oxygen on length of life and quality of life (mentioned by the respiratory therapist) 

· Providing more specific information about the home oxygen guidelines and the home oxygen committee.

· Exploring the interests/concerns of the oxygen delivery company and the level of involvement the friend has with the patient (i.e., has the friend observed the patient while smoking with oxygen?).





Ethical Analysis: 

Positive features:

· Providing clear, complete, logical, well justified, balanced analysis that represents an accurate interpretation of ethics knowledge

· Clearly articulating arguments based on the proportionality of harm/benefit and identifying sources for the arguments (i.e., hospital policy, guidelines from Home Oxygen Committee, etc.).

· Examining the situation from many different viewpoints – Mr. Doe, his treatment team, Home O2 Committee, the Doe family, etc.

· Using appropriate ethical concepts, such as “shared decision making,” “avoid the use of coercion in the patient’s choices,” and “autonomous decision” that clearly link the situation with the theoretical concepts identified



Could be improved:

· Quoting or summarizing specific language from the informed consent policy

· Referencing specific sources that identify and support the assertion that O2 should be taken away only in the face of “substantial and immediate” risk



Conclusion and Recommendations: 

Positive features:

· Writing clear recommendations about what to do (encourage cessation, revise treatment plan as necessary) and what not to do (taking O2 therapy would not be justified in this case).

· Correctly identifying the ethically appropriate decision maker Responding directly to the ethics question



Could be improved:

· Elucidating how the third recommendation involving local first responders would benefit the patient, others in the apartment building, etc.
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Sample Case#2 DPAHC 03 24 15.docx
Sample Case #2: DPAHC



Instructions:  Please read the case and without reviewing the accompanying assessment, try to determine how well the consultant addressed the four key elements that are essential and must be documented for a quality ethics consultation.  Also, challenge yourself to identify (list) how the consultation could be improved before you review the accompanying evaluation.









The patient’s provider requested an ethics consultation for help in deciding if the team should follow care decisions made by a health care agent that were inconsistent with the patient’s advance directive. The facts are as follows:  During a palliative care consult regarding care options for the patient who was admitted to the hospital from a nursing home due to complications of his end-stage multiple sclerosis (MS) it was discovered there is an advance directive from several years ago that is in conflict with wife's wishes and current plan for full code status. According to staff that visits the patient regularly, the patient has had no visitors at the nursing home for a couple of years; according to the wife, she visits more than once a week. The wife, when asked to visit the patient during this admission, declined, saying she had too many doctor appointments. Some staff feel that it is wrong that the patient is getting aggressive treatment and doesn’t have a Do Not Resuscitate (DNR) order, and believes the wife is keeping him alive so that she can get his benefits for as long as possible. 

Ethics question: Given the conflict between the patient's health care agent (wife appointed through a durable power of attorney for health care [DPAHC]) (value of autonomy), who wants the patient to remain on full code status, and the patient's health care team who thinks life-sustaining treatment should be discontinued as it will not be effective in improving the patient’s quality of life (value of non-maleficence, do no harm), what is the appropriate course of action for the health care team to take?

The ethics consultation team reviewed the health record (including the advance directive), visited the patient, and spoke to the team and the DPAHC.  We also reviewed the hospital policies on selecting decision makers, advance directives and management of DNR orders. 

Medical facts: Patient is 55 y/o man with end stage MS. He was admitted to the hospital with ascending cholangitis, an infection in the biliary system which was caused by gall stones blocking the bile duct. The patient was treated with antibiotics, as well as an endoscopic procedure to drain that fluid, remove the stone and place a stent in the duct to keep it open. While the medical team is not using the term "futility of care," what they are saying is that artificially keeping this patient alive is not enhancing his quality of life.

Patient's preferences & interests: Several years ago the patient completed and signed an Advance Directive: Living Will and Durable Power of Attorney for Health Care. In this document he stated clearly the following: "no dialysis, no artificial nutrition or hydration and no mechanical breathing." He also agreed at that time for his wife to serve as his health care agent. Then a couple of years ago (more recently) he signed another Durable Power of Attorney naming his wife as his health care agent. By policy this clearly makes his wife as his surrogate decision-maker. Interestingly, there are later notes from the home care social worker that indicate the patient wants his decisions made by his wife.

Other parties' preferences & interests: The health care agent was clear that she wanted all means to keep the patient alive and said that her husband appointed her as his spokesperson through the durable power of attorney document a couple of years ago and in a prior document signed a couple of years before that. While the wife was correct that the advance directive appoints her, the document itself states that he did not want any mechanical means used to keep him alive

Ethics knowledge: According to policy the wife is the duly appointed health care agent. 

Ethical analysis: This case was difficult due to their being ethical claims and counterclaims. The medical team was looking at the advance directive where the patient stated that he did not want any mechanical means to keep him alive. The counterclaim was apparent after talking with the wife/health care agent, and the social worker that had worked with this patient and family in home based extended care for many years that the patient wanted his wife to make all decisions pertaining to his care. Withdrawing mechanical means of life support is not ethically justifiable because the surrogate has the right to make this decision.

The health care agent is the ethically appropriate decision maker because she was appointed by the patient. 

One of the options we examined was to overrule the health care agent and this was deemed too drastic a measure as the hospital has been following her decisions for many years. Also the long-term care facility where the patient lives said that to overrule the health care agent would require legal action. The actions to keep him on mechanical means of support have taken place with the awareness of the health care agent, and presumably with the awareness of the patient himself during a time when he did have some ability to understand and comprehend. Now that the patient no longer has the ability to make his decisions, his health care agent is his spokesperson for health care decisions.

Recommendations/Plans: At this time the ethics committee sees the best course of action to continue to dialogue regularly with the health care agent. This may be best done by the social worker that has been involved with this patient and his family for many years and the home-based extended care nurse who visit the patient at the long-term care facility. It is of utmost importance to have continued documentation of these conversations. Resources available on the web for managing challenging relationship were provided to staff.


Justification for Assessment

This case does not address the Key Elements well.

Ethics Question: 

Positive features:

· Identified that the values uncertainty or conflict was between the patient’s surrogate decision maker and the health care team

Could be improved:

· Clarifying if the decision or action in question relates to removal of life sustaining treatment (and if so which one) or code status, or both  



Consultation Specific Information: 

Positive features:

· Clearly defined reason for patient’s hospitalization (acute infection treated with antibiotics and stent), as well as his chronic disease diagnosis

· Care team has access to and references patient’s advance directive 

Could be improved:

· Patient decision making capacity never explicitly characterized  

(Because MS usually does not cause global cognitive problems, providing the basis for inferring decisional incapacity should be addressed.  Also, is current decision making capability chronic or possibly reversible due to the patient’s acute infection?)

· More sufficiently addressing the chronology and details related to the initial advance directive and DPAHC, the subsequent DPAHC, and the home based social work notes related to the patient’s preference to have his wife make decisions  Was this latter meant to be as the health care agent (wife) saw fit, or as constrained by the advance directive?  It may have been necessary to contact the social worker to clarify, but it is possible that these facts would have clarified whether or not the wife was actually acting in a way that was inconsistent with his preferences.

· More fully specifying relevant policy information rather than making general reference to policy  

(If using policies to strengthen the ethical analysis, specific wording in quotes from the policy and explicit descriptions of relevant ethical principles described in an authoritative document provide support for an argument.) 

· Providing information about the patient’s short-term prognosis; i.e., the likelihood that the patient will survive to discharge back to the long term care setting

· Providing more information about the situation when mechanical means of support were provided in the nursing home, including the patient’s level of involvement and the specific treatment(s)



Ethical Analysis: 

Positive features:

· Identified an important claim (advance directive information) and counterclaim (patient wanted wife to make decisions) 

Could be improved:

· Explaining the facility’s policy on appropriate decision makers would have made it clear why the wife was the appropriate decision maker  

· Describing the basis for surrogate decision-making (i.e., substituted judgment if available or best interests)

· Explaining to the care team how the living will on file may or may not have been rescinded by the patient when he stated that he wanted his wife to make decisions for him and when he seemingly consented in the nursing home to use mechanical life support (which was contrary to the preferences noted in his living will).  This situation provides an opportunity to remind all parties that advance directive preferences are intended for when a patient no longer has capacity, so his wishes for when he had capacity do not necessarily undermine those expressed in an advance directive.  

· Using the central ethics question(i.e., should the team follow the care decisions made by a health care agent that seem inconsistent with the patient’s advance directive) as an opportunity to discuss circumstances when it is ethically justifiable NOT to follow the health care decisions made by a health care agent.  If there was clear evidence that the decision of the health care agent was inconsistent with the patient’s known wishes or the patient’s best interests, then the healthcare team could challenge the surrogate.  In this case there is evidence that the patient wanted mechanical means of support previously when he still had decision-making capacity.  



Conclusions and/or Recommendations: 

Positive features:

· Concluding that the wife should make healthcare decisions for the patient (based on historical precedents and assuming the patient lacks decision-making capacity)

· Recommending healthcare workers familiar with the patient and his care continue to work through the situation, thus ensuring continuity of care based on relationships that are already established

· Encouraging documentation in the medical record

Could be improved:

· Directly answering the requester’s concerns and explaining that the advance directive does not necessarily reflect what the patient would want under his current circumstances  

· Reiterating the role of the decision maker: reminding the wife of her duties as a surrogate, that is, to act according to the patient’s known wishes or what is in his best interest at the time in which treatment and procedures are needed and offered  

· Providing more details about the statement, “continue to dialogue regularly with the health care agent” 

· Eliminating the recommendation of providing materials to staff for managing challenging relationships

(The recommendation seems unrelated to the consultation because there was no explicit discussion of the staff’s moral, professional or emotional distress.)
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