National Ethics Teleconference

The Relationship Between Ethics and Compliance

July 24, 2001

INTRODUCTION
Dr. Cantor: 
Hello everyone.  This is Mike Cantor, Special Assistant to the Director of the VHA’s National Center for Ethics and moderator of today's hotline call, sitting in for Dr. Berkowitz.  This is a special call.  It is originating live from the National Center for Ethics Intensive Training Course at the Westin Grand Hotel in Washington, DC.  We are live now to about 110 participants in the conference who are listening to us in an adjacent space.  This is one of a series of hotline calls that the National Center for Ethics is sponsoring.  We hope to provide an opportunity for regular education and open discussion of important VHA ethics issues.  Generally each call features a presentation on an interesting ethics topic followed by an open moderated discussion of that topic.  After the discussion we use the last few minutes of each call for our "From the Field" section.  This will be your opportunity to speak up and let us know what is on your mind regarding ethics related topics other than the main focus of today's call. 

PRESENTATION
Dr. Cantor: 
Today's discussion is on the relationship between compliance and ethics and it is not by accident that the topic of this year's annual intensive ethics training course is “Building an Integrated Ethics Program.  The significant overlap between ethics and compliance in facilities and networks creates a need to consider how ethics and compliance functions can best collaborate and work together.  

Here with me today to discuss the topic are Jeff Oak and Bill Nelson.  Jeff is the Associate Chief Financial Officer for Compliance and the head of the VHA program in Compliance and Business Integrity.  He joined VHA in April of 2001 and prior to that he served in a variety of capacities related to healthcare compliance.  Jeff has written widely on this topic, and is currently active in national healthcare compliance organizations.  He has a Ph.D. in ethics from Yale University.  After Jeff speaks, we are going to hear from Bill Nelson.  Bill is, as Ken Berkowitz describes him, the “Dean” of the National Center for Ethics, and he has been with the Center since its inception in 1991.  In his current role as Education Coordinator for the Center, he is very effective in providing educational content and developing educational programs on national, local, and regional levels.  He has a Ph.D. in Applied Ethics from the Union Institute.  

We are going to begin the call with a discussion of the relationship between ethics and compliance, emphasizing how the two programs within VHA can work together.  Bill will then comment on Jeff’s presentation and then we will open the discussion to your questions and thoughts.  Jeff, thanks for being with us today.  Please begin.

Dr. Oak: 
Okay, thank you Dr. Cantor.  I want to express my appreciation to the National Center for Ethics, especially Drs. Cantor, Nelson and Fox, for the opportunity to be here this morning.  I also want to express my appreciation to those who have traveled to Washington and those who are laboring in the field – I appreciate the opportunity to have a conversation in this way.  

What I would like to do in about 10 minutes is offer some reflections on three ethical themes which are central to the compliance and business integrity effort in VHA.  I think they are themes around which there is the potential for synergy between the compliance program within VHA and the Ethics Center's work.  These are not so much ethical principles in the traditional sense, but more themes that animate the work we do and guide our programmatic efforts.  After talking about these three themes, I would like to conclude by suggesting how these three themes when taken together contribute to institutional trust and to the nurturing and growth of institutional trust, which is quite important.  I don't need to tell all of you that.  That's quite important in health care right now.  

The first theme is that of mission.  Our mission as a health system is to serve veterans.  That is the starting point for all of our efforts in compliance and business integrity.  That mission is the goal, that's the end which our system strives for in all the many things that are done.  The compliance and business integrity effort is a means to that goal.  It is supportive to that goal.  As I say to our compliance officers, we're not the main show.  The main show is the provision of care to patients.  With respect to the theme of mission, I think the organizational goal of VHA to put quality first until first in quality is profoundly relevant to incorporating mission into our efforts.  One of the principle programmatic ways that we focus on our mission of service to veterans is in the whole realm of education and training.  There are a number of elements of an effective compliance program which have been tested throughout the healthcare industry, and I'm going to kind of fold those programmatic elements within each of these three themes.  Education and training is absolutely essential from the standpoint of putting forth our mission as that towards which we strive and everything that we do.  Education pertains to promulgating consistent standards throughout the health system while situating the role of a compliance and business integrity program in connection to that mission.  So appropriately enough, mission is #1, not only in the order in which I am describing these themes, but truly from the standpoint of institutional focus.  

The second ethical theme is that of stewardship.  Stewardship is, in my view, about exercising care and due diligence in how we structure our organization, how we see to it that our organization is run.  Steward in the traditional sense is a caretaker.  It was most commonly used in the context of being a steward of a field that would produce goods. I like that origin of the term steward, and I think it clarifies some important themes.  A steward is a fiduciary.  It is a person who is placed in a role of trust, and all of us, and in particular in the Compliance and Business Integrity Program, this is very, very important to how we are situated in the program, in the sense that we are aiming to assist VHA in being a good steward of the entity as a whole.  Being a good steward of the mission.  Being a good steward of its goals.  In terms of VHA's organizational goals, I think stewardship relates mostly to VHA's goal to maximize resource use to benefit veterans.  Medical care, patient care is never delivered in a vacuum.  It is always delivered within the context of structures and resources, and one of the principle aims of the compliance and business integrity program within VHA is to ensure that VHA is a good steward of its resources - the resources of time, the resources of money, the resources of people.  In terms of how this gets operationalized in our programmatic effort, I think there are principally two ways in which stewardship is most visible. One of the ways we aim to be a good steward of VHA's resources is by getting on the ground level where organizations live, where care is delivered and analyze the business processes that stand behind the delivery of care, the organizational processes.  And it is only when we understand the details of business processes that we are in a position to assess how well they are working or not working.  A second programmatic way that stewardship is operationalized is not only in the analysis and understanding of processes, but monitoring those processes and where they are broken or where they are inefficient or where they are ineffective, to improve them and fix them.  So stewardship is about exercising care and due diligence for the resources of the organization and we aim to do that by getting into the details of business processes.  

The third theme that I would like to touch upon is the theme of accountability.  I think accountability has both an individual dimension and an organizational dimension.  In one of my previous lives I did a lot of research in organizations and how improper conduct within organizations happens.  It is not only the result of an individual bad actor that leads to improper conduct.  Organizations have forces that are often larger than the individuals.  Some forces are internal to the organization and some are external to the organization.  Individuals often find themselves in the vortex of those forces and get carried along by them.  So in our appeals through the Compliance and Business Integrity program to improve systems, we need to reach not only the individual actors, but the organization as a moral actor.  How does accountability get operationalized?  I think in a variety of ways.  One, we need to understand the expectations of the organization on us, whether we are a clinician, or an administrator, or in support services, whatever our role might be.  There are expectations of us and we need to keep faith with those expectations and render ourselves accountable to those expectations.  Those expectations need to be consistently communicated throughout the organization and when expectations are not being met, behavioral expectations, when they are not being met, those situations need to be addressed and corrected.  In terms of the programmatic evidence or the programmatic dimension of this, one of the key elements of an effective compliance program is what is called an internal reporting mechanism.  It is often called “hotline” in a different sense than we are using it today.  We are situating this piece within VHA as a “helpline.”  The compliance and business integrity helpline is in the process of being implemented.  The helpline is understood to be a resource to assist employees when they have questions, when they have concerns, when they become aware of improper conduct when it comes to business practices and organizational practices.  That helpline is confidential.  Any employee may use it anonymously.  They may give their name if they wish, but they may use it anonymously if they wish.  In a related infrastructure there will be a follow-up process to support the helpline.  An example is the CIRTS program.  It's the Compliance Inquiry and Reporting Tracking System.  That is essentially a process specifying how issues are best followed up on in order to address them and fix them and there is an ethical principle that animates how that is structured, and that is the principle of subsidiary, namely that problems are best addressed at the most local level.  If an issue arises at the medical center level, we want that issue to be addressed at the medical center level.  It is only if it cannot be addressed at the local medical center level that the issue should be referred to either a VISN level or to the level of Central Office.  It is a localized process.  It is structured centrally, nationally, but the follow-up process is one that puts the responsibility at the local level.  

So the three ethical themes which I think are relevant to our compliance and business integrity program and how we might work collaboratively with ethics committees and with the National Ethics Center, those themes are mission, stewardship and accountability.  I think these three themes when taken together can be a very powerful instrument for building trust within our health system.  As federal employees, we are all in positions of public trust.  We are also in positions of individual trust, the trust to individual patients, to our fellow employees, to co-workers, but we also have a public role as well.  I think incorporating these themes into our efforts can go a long way towards developing public trust and trust on an individual level.  At this point I am going to stop and look to Dr. Nelson.

Dr. Nelson: 
Thank you Dr. Oak.  I appreciate the opportunity to be here with you and I really enjoyed your comments.  I think they are very helpful and useful.  What I want to do is just speak for a few minutes.  Specifically I think the three key elements that you describe as essential to compliance programs are very much in synergy with the key elements of an ethics program--that is mission, stewardship and accountability.  That they are essential and they are very cooperative in terms of compliance and ethics.  There are two questions that strike me in thinking about today's topic and your comments.  That is, what is the relationship between ethics and compliance and secondly, what are the practical ways, the very practical, pragmatic ways that ethics committees or the National Center for Ethics and compliance offices can relate to one another to foster integrated ethics programs, like the theme for the conference that is going on now in Washington, DC? 

I just want to speak to those for a few moments in reaction to your comments.  First, what is the relationship between ethics and compliance?  Without getting overly theoretical, I would suggest that there are both common features and differences between compliance and ethics.  I believe that both contribute significantly and in important ways to the development or the making of a quality healthcare organization.  Compliance and ethics equally contribute to quality, which is essential for this organization.  The differences rest in the methods and the approaches that ethics and compliance might use to foster quality.  You write in an article, which I really enjoyed and I would encourage everyone to get hold of, on integrating ethics with compliance, "[a] hallmark of a compliance program is the capacity to prevent and detect violations of the law as well as to report such violations to the applicable authorities or agencies when they occur."  Therefore, compliance is grounded in law and regulation.  It appropriately speaks to avoiding fraud and abuse.  What is right is really pretty clear.  Because what is right has been codified into law or regulation.  So it is also clear when one acts in violation of that law or regulation and, therefore, compliance I think, very importantly, seeks to avoid any violation through education and monitoring methodology that you described when you were talking about accountability.  

Ethics is frequently compatible or even the basis of law and regulation.  Ethics is grounded on ethical principles or moral rules that lead to the development of ethical practices.   There clearly is an overlap between ethics, compliance and the law.  For example, the moral principle of autonomy or do not deprive freedom is the basis for the concept of informed consent and informed consent and its natural extension of advance care planning has been codified into law and regulation.  Ethics seeks to promote and clarify this concept from an ethical viewpoint.  Ethics seeks to clarify systematic processes where there is uncertainty or where there is conflict about what is right and when there is a choice between multiple rights.  The National Center for Ethics is also often called upon to clarify what we think might be right in relationship to very complex cases, in relationship to ethical reasoning, but also in relationship to VHA policy.  Therefore, both ethics and compliance uniquely contribute to quality healthcare, even though there might be differences in methods and approaches.  

The second question which I think is really crucially important is that ethics and compliance need to work collaboratively and cooperatively for our overall goal of meeting the mission of this organization.  What really are the practical ways that ethics committees and ethics programs and the National Center for Ethics and compliance officers can all relate with one another?  Let me just blitz through six things that come to mind, and some of those actually resonate with your article integrating ethics with compliance.  

First of all, I think both compliance offices, officers as well as ethics committees and members of ethics programs, ought to review whatever written guidelines there are, whether that is a center memorandum, whether that is a manual, that describes the purpose of each office or program, so that each understands written material that describes the nature of each of their programs and activities.  

Secondly, there ought to be face-to-face dialogue and communication to increase understanding, and to clarify any misunderstandings, so that then there can be careful role definitions and role understandings and boundaries.  

Third, they each ought to understand and be aware of the issues that each one has to tackle.  I think you used the phrase to "track" issue.  So, an ethics committee ought to understand and track what are some of the new emerging compliance issues, just as the compliance office might need to understanding what are some of the new emerging clinical or organizational ethics issues.  And then to have dialogue between each other regarding the various issues.  

Fourth, I think compliance offices and ethics programs ought to collaborate operationally regarding function and certainly know when to triage to one another when there are issues that might be more appropriately dealt with in the other office.  

Fifth, I think ethics programs and committees as well as compliance offices should consider having representatives of each of their offices on the other committees or programs.  That is the compliance officer ought to be involved with the ethics committee and vice versa.  

Sixth, I think there should be joint educational activities so that when there is facility education programs dealing with business integrity or organizational ethics that both ethics committees and compliance people jointly facilitate that education, because not only does it give the perception, it gives the reality of working together cooperatively.  

Therefore, I think the key to practical ways is communication, understanding and coordination to create integrated ethics programs.

Dr. Cantor: 
Thank you Dr. Nelson and Dr. Oaks.  I really appreciate your spending time here and so helpfully and clearly elucidating some of the challenges and understanding the relationship between ethics and compliance.  At this point, however, we are interested in hearing from the parties on this call.  So now we would like to open the lines and take questions from those listening next door or across the country.  

Dr. Arnie Gass, San Diego: 
I’ve been trying to figure out exactly whether you have established the necessary link between compliance and ethics.  I'm not sure you have proven it to my satisfaction.  Please clarify this for me.  

Dr. Cantor: 
Can you be more specific about what you mean, what exactly are you looking for that we haven't accomplished?

Dr. Arnie Gass: 
I really can't see the link between ethics and compliance.  I've been in and out of the room, I have to admit, but my staff has been taking notes and I have looked at these notes.  Let me grab them without going into too much depth.  The only issue that I can see is either the issue of whistleblowing or reporting, I guess, and how it might affect personnel.  I happen to be on the compliance committee here in San Diego as well as the Chairman of the Hospital Ethics Advisory Committee, so I have feet in both camps and am trying to think of how the ethical issues of organizational compliance, which I think to be compliance with HCFA, other than reporting and employee rights and stuff like that really are at an issue here.  So maybe I am just groping for something, but I need a little something more definitive please.

Dr. Cantor: 
Let me ask Dr. Oaks to comment on this question and also to perhaps give an example of where you see ethics and compliance issues both being relevant and how understanding the problem from both ethical and compliance perspectives actually helps resolve it.

Dr. Oak: 
I'm not sure I fully grasp the force of the question.  I do think that compliance typically suggests, as Dr. Nelson mentioned, law and regulation.  Where I think I may have a slightly different perspective is that certainly the letter of the law and the letter of the regulation are clear most of the time.  Even though some of the time they are not clear, at least some of the regulations I have read.  How to operationalize a law or a regulation is considerably less clear.  When I was a manager, I observed, as a facility administrator, that there were many instances where it was absolutely clear to me what the regulation required or what the sense of the regulations required - what was profoundly challenging to me was how to operationalize that in the running of my facility.  Now is that a compliance issue or is that an ethics issue?  As a manager for me it was just a problem.  It was a problem I had to deal with.  And certainly I brought the knowledge of regulations to bear, I brought my training in ethics to bear, I also just brought plain old common sense reasoning to bear.  How do you categorize that kind of an issue?  I don't know.  Different people, I suppose, would categorize that in different ways.  But I think the distinction that Dr. Nelson drew between law and regulation on one hand and on the other hand values or principles on the other hand, would be a relevant distinction.  Certainly that is probably the most common distinction that people draw.  

The article that I wrote, that Dr. Nelson alluded to, when I wrote that article a lawyer told me “I really disagree with you because an effective compliance program will have ethics as part of it.”  I was making a distinction between the two.  So I think fair enough, point well taken.  I think any good organizational system whether it's quality improvement or patient care or whatever it may be, ought to be permeated with basic principles of decency and common sense.  I don't know if you want to take a stab at the distinction.

Dr. Nelson: 
I'm not sure I want to focus on the distinctions.  I would rather focus on the commonalties.  The commonality focuses on something that we both touched upon, and that is quality.  To meet our mission, we need to create an organization, a culture, and an environment whereby we do the right thing for the right reasons.  One can argue that the law sets minimum standards of behavior, but yet I think we both want to move beyond that to how do we create an environment that promotes a quality of care that is optimal.  So I think we are very much on the same wavelength.  Sure there are some differences, but I think maybe those are more theoretical, than practical.

Dr. Cantor: 
Perhaps I could interject.  There is an example that we have discussed in the National Center for Ethics Newsletter.  A case involving a physician who is considering whether or not to purchase a house from a patient.  You could look at this from a compliance perspective in the sense there are government ethics rules that apply in terms of relationship between federal employees and those who are receiving services from us and there are also professional ethics standards that govern.  The rule says you are not supposed to be involved in business dealings and to have personal gain based on your role as a federal employee.  That is what the government ethics rule says.  Compliance would make sure that that rule is being followed carefully.  But you also need to ask are there other ethical concerns?  So in this case the professional ethics of the physician, his or her role in the case, as the advocate for the patient and the effect of that purchase on the relationship between the patient and the physician as it went forward.  You have to think not just about what did the rule say because in fact we had comments from both local and national counsel and there was some discussion among attorneys and there wasn't 100% agreement on whether or not this particular sale crossed the line, what happened on the value, etc.  So the rules themselves are not always clear.  And that is what is important.  Not to just look at the rules but to have a set of values and principles and objectives in terms of ethics to guide you when the rules are not clear or when the rules don't exist.  One of the things I got from reading the article is that ethics is important because there is no way you can write a rule or regulation to cover every single circumstance where people are going to have to make difficult decisions.  And then you have to have this other body of knowledge and standards and aspirations that you bring to the situation.  So I think there are many other examples that we could come up with where we could talk about not the distinctions between ethics and compliance but the different perspectives that they bring and the importance of not choosing one or the other, but instead bringing them together to focus on various problems.  Dr. Gass, does that get to your question?

Dr. Gass: 
Yes, it gets you into the area of basically compliance in a different sense than I was thinking of.  There are several levels, but in this case it just has to do with the overall ethical approach that federal employees are specifically suppose to have.  I remember seeing something in the past about this.  I think that I was forced to sign at one point in time.  I was conflating this with HCFA compliance, which is another use of the word compliance.  I guess according to what I have just learned, we are really talking about compliance not with HCFA regulations necessarily exclusively, but at least compliance with standards of behavior and conduct for all of us as employees as part of the organization, and I assume the organization as a whole.

Dr. Cantor: 
Dr. Ellen Fox, the Director of the National Center for Ethics, is here with us in Washington.  Ellen, do you have anything you would like to add?

Dr. Fox: 
There are various ways in which the word compliance is used and we have with us as a guest from the Office of Compliance and Business Integrity, but there are other compliance offices within VA.  There is one that has compliance in its title, which is the Office of Research Compliance and Assurance and then there are a variety of other offices that serve a compliance function but don't necessarily use the word in their title, i.e., the medical inspector dealing with some compliance issues relating to clinical care.  So I think that we are using the word in both senses and maybe that was a little confusing at first.  I hope that has been clarified.

Dr. Cantor: 
Thank you for all of the comments.  Now there is a chance to hear from callers.  Again,  we talked about the need to resolve problems at the level at which they originate.  We would like to hear from other participants on the call and perhaps you would like to comment on this as well in terms of what we are struggling with here this week in terms of building an integrated ethics program as a theme, to define what that means and to help people begin the process of doing that.  In some cases compliance officers do sit on ethics committees and vice versa, as we have just heard, but not in every case.  What is that local relationship?  Dr. Nelson offered some suggestions.  Where are we in the process of moving forward to that level of cooperation and collaboration?

Dr. Nelson: 
My sense is that the level of cooperation and collaboration varies dramatically across the country.  This is based on just my own subjective perception as compared to any real data.  But I think there can be improvement in this area.  There needs to be a reaching out on both of these offices or programs to link together because it is only by working collaboratively can they really enhance the quality of the organization.  I think in general we could be doing a lot more.  I would encourage both compliance officers and ethics committee chairs to just start talking with each other begin that dialogue so that they can increase the understanding of the roles of each.

Dr. Oak: 
I would agree.  I endorse every one of the six points or suggestions.  I think this meeting is encouraging to me.  I also share the view of a kind of interdisciplinary spirit, if I can put it that way, and when I speak to compliance officers and there are a number of them at this conference and perhaps on the call, encourage compliance officers to understand that unless compliance is interdisciplinary at its core, it cannot succeed.  So, it is absolutely essential to work closely with folks throughout the organization.  So I take this meeting as a very positive step in that direction, and in a couple of weeks Dr. Cantor from the Ethics Center will be speaking at our Compliance national meeting in Minneapolis, so I applaud and encourage and want to do everything in my power to encourage that kind of collaboration.  I do think if I could return to one theme that Dr. Cantor alluded to, specifically, how are things going operationally.  I think when I talk to compliance officers, one of the issues they are wrestling with profoundly relates to business practices, a variety of business practices, specifically documentation, coding and billing.  The character of the compliance and business integrity program in VHA is one that focuses specifically in those arenas.  Now those things themselves include a lot of things and they are very complex.  But the scope of our interest, I agree with Dr. Fox's comment.  Compliance is really a part of every person's job description.  You comply with what is expected of you.  That is compliance with a small "c" but at the programmatic level, the compliance and business integrity program is focused specifically on business processes.  And that is the area where our compliance officers are struggling, I think, mightily.  I am told we are about to end.  I will close there.

Dr. Cantor: 
Thank you again for your comments and for being here today.  One of Dr. Nelson’s suggestions was that ethics and compliance programs work together and collaborate on educational programs.  I am glad we are doing the first of what will probably be many national level collaborations as well.  I really appreciate your comments.  The next five minutes or so we have reserved for what is call "From the Field", and this is the opportunity for people in the field have to ask questions, make suggestions, bring problems to the attention of the National Center for Ethics, throw out ideas or ask colleagues opinions.  Is there anyone in the field who would like to raise a question or who has a comment? 

FROM THE FIELD
Ruth, VISN 7: 
I'm the compliance officer here.  One of the things that I find particularly problematic is trying to orient new people. As part of our new employee orientation we have assured that we have a compliance component in that and that at the very minimum it is addressing that these people are given information from the government ethics, but as you get more into trying to integrate these programs, it is very difficult for the line employee, the staff employee to understand or not understand why there is a separate compliance program in Headquarters and there is a separate Ethics department and there is a separate Research compliance.  A lot of people think why don't they combine those kinds of things and save salaries and FTEEs so that we can get more of that to patient care where it is needed?  That's just a comment because you had asked how things were going in the field, and I thought it's a conundrum and I certainly and you all are struggling with how to present that as well.  And it might be helpful for Headquarters to look at some type of a general orientation for these employees that talk about these issues very briefly so that people can see that this is an integrated approach and there are separate areas so that we can specialize in our smaller goals that all go towards the same mission. 

Dr. Cantor: 
Thank you for your comments and suggestions.  Do we have any reactions here?

Dr. Oak: 
Dr. Fox whispered to me what I was thinking in my own mind - this is a very big, very complex system.  I've served in a couple of compliance officer roles at the operational level, and I had everything.  I had patient safety, business processes, patient care, a whole bunch of stuff, but it was a much smaller organization.  This is the biggest health system in the country, and it's an extremely complex system.  But I agree with the spirit of your comment that a single educational product or introduction would be helpful, and I think that is an excellent suggestion.

Rebecca, Wilmington, DE VA: 
I'm calling from the conference.  I'm a compliance officer as well as AA to the Chief of Staff and very much agree with the lines of discussion.  I think it's an issue for the compliance officer to sort out what our scope is.  Is it to focus purely on HCFA documentation, coding and billing?  Should our scope be including the office of governmental ethics, standards of professional conduct?  I think many of us see  that differentiation, the blending, but the blending is not always smooth, and the communication and the education as was mentioned already is not always seamless.  

Dr. Oak: 
I would agree that it is not always seamless.  The scope of the program over the last couple of years was defined.  The scope of the compliance and business integrity program's focus was defined to hone in on documentation, coding, and billing.  Whether it should be or not is certainly an interesting question but that decision organizationally has been made.

Dr. Cantor: 
Thank you very much for your comments.  I just want to let everyone know that we will be sending out information about this call.  You will receive an e-mail from us in the next few weeks which will have links to our web site and to the web board where you can continue this conversation on line.  Our next call will be Tuesday, August, 14 from 12N to 12:50 Eastern time.  Look to the web site and Outlook e-mail for details and announcements.  We will also have links to Dr. Oak's articles either on the web site or at least a citation, so we will get that material.  I think those six points will be available as well.  I think we have a lot of ground for us to discuss in the future and this is only an opening of that conversation.  I would like to thank Drs. Oak and Nelson for their contribution and to everyone else for participating in the call.  If you have any other questions or comments, you can e-mail us at vhaethics@med.va.gov.  Thank you very much and have a great day.

